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EXECUTIVE SUMMARY


This report provides an overview of the current policies, laws and institutional structures governing artisanal fishing in the three countries within the Benguela Current Large Marine Ecosystem (BCLME) region and examines the extent to which their institutional arrangements comform with international and regional Fisheries Protocols.  It is based on information provided in national legal reviews prepared in respect of each of the countries and input obtained from research partners at a workshop held at the University of Cape Town in November 2004.  

In summary, the key findings of the national reports are as follows.

· In Angola the fisheries legislation expressly defines, and makes provision for artisanal fisheries and subsistence fisheries.  In addition, the Artisanal Fisheries Development Institute (IPA) has been established and support structures have been created by the government in order to optimise this sector.  Furthermore, the new law defines a marine zone of 4 nautical miles reserved for artisanal and subsistence fisheries.  Provision has also been made for the identification of community observers who are required to record catch data, gather evidence on industrial fishing activities and report on infringements to the relevant authority.  IPA is supporting the creation of co-operatives and the fisheries authorities receive input from fishing communities via various organisations and associations.

· The official position of the Ministry of Fisheries and Marine Resources in Namibia is that there is no artisanal fisheries sector in the country because the environmental conditions do not lend themselves to small scale fishing, and consequently their fishing industry is highly industrialised.  As a result, Namibian legislation and policy does not deal explicitly with artisanal fishers as a distinct category.  The law does make provision for harvesting of resources for ‘own use” and for subsistence purposes, although these users are classified as recreational users in terms of the law.   Recently, a fishing association, comprising approximately 25 fishers from the Hentjies Bay area, has been established and the Minister has exempted them from certain provisions of the Marine Resources Act, thereby allowing them to catch more fish than recreational permit holders and sell the catch.

· In South Africa legislation only makes provision for granting preferential rights to subsistence fishers and the declaration of subsistence fishing areas.  Artisanal fishers are not defined in the Marine Living Resources Act.  Within the South African BCLME region, no such fishing zones have been declared. In various White Papers it has been recommended that provision be made for a small scale commercial fisheries sector, which would effectively include most artisanal fishers. Although not expressly defined in law, a limited or small-scale commercial fishery has been recognised and procedures now exist to allow formal access to selected marine resources. Several of these fishers would fall into the artisanal category. However, no special legal provisions exist to protect or support these fishers.  
The key findings of this report (from a regional perspective) are as follows.

· The three countries have different policy positions with respect to how marine resources serve political, socio-economic and poverty alleviation goals.  

· There is no consistent definition of artisanal fishers in the three countries, which means that comparing the legal and institutional frameworks is difficult and also means that these fishers are treated differently in each country.

· The legislation in Namibia and South Africa does not address specifically the needs and interests of artisanal fishers as a distinct category and does not meet the requirements of the SADC Fisheries Protocol or the FAO Code of Conduct for Responsible Fisheries. It is recommended that amendments to existing policies and laws be made, to align countries with the provisions contained in these international and regional protocols and agreements. 
· The very different natures of the artisanal fishing sectors in the three countries means that full harmonisation of the legal and institutional arrangements for artisanal fishing would not be appropriate. However, there are several areas where partial harmonisation of policies across the three countries may be advisable. These include measures to address the management of shared resources, activities which may have an impact on marine resources of another country (i.e. transboundary impacts), and the establishment of regional co-operation mechanisms to share lessons on management approaches, training, community empowerment and skills development. 
· The legal and institutional frameworks for artisanal fishing, particularly in Namibia and South Africa, could be substantially strengthened by implementing the SADC Fisheries Protocol and the FAO Code of Conduct for Responsible Fisheries, as far as is appropriate in each country.
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1. inTRODUCTION 

The Benguela Current Large Marine Ecosystem ("BCLME") programme is a multi-sectoral, multi-faceted, Global Environment Facility (“GEF”) funded regional initiative involving South Africa, Namibia and Angola.  The programme is aimed at facilitating integrated management, sustainable development and protection of this highly productive ecosystem.  Through the BCLME regional consultation process several projects relevant to the future management and possible development of the artisanal fisheries sector were identified.  Gaining an understanding of the legal and institutional arrangements relevant to artisinal fisheries in the three participating countries was recognised as an important starting point. This final report provides a summary review of the legal and institutional situation in the three countries and examines the extent to which their legal processes and institutional arrangements conform with international and regional fisheries protocols.

Reviews and audits of the institutional arrangements governing, and impacting on, the artisanal fisheries sector in the three countries, South Africa, Namibia and Angola, have been conducted and separate reports have been prepared (Witbooi, 2004, Bok and Sowman, 2004, Amador and Duarte, 2004). They are referred to as the South African, Angolan, and Namibian Legal Reviews respectively.  

We have used the SADC Fisheries Protocol and the FAO Code of Conduct for Responsible Fisheries as the yardstick to compare the various countries.  The policies and legal provisions of each country will be compared to the international yardsticks and accordingly this report is structured with specific reference to the issues dealt with in the relevant international instruments. 

2. RELEVANT international INSTRUMENTS


2.1 Introduction

A number of international instruments refer to artisanal fishers and their activities.  The relevant provisions of these international instruments and the obligations they impose on contracting parties, are discussed below. Interestingly, none of these instruments define artisanal fishers. 

2.2 UNCLOS

The United Nations Convention on the Law of the Sea (“UNCLOS”) establishes a legal order for the seas and oceans, the conservation and equitable use of resources and the study and preservation of the marine environment.

In terms of Article 62, Coastal States can determine and harvest the entire allowable catch and where it grants other States access to the surplus of the allowable catch, it must consider all relevant factors including, among others, the significance of the marine resource to its economy, the requirements of developing States in the area and the need to minimise economic dislocation in States whose nationals have traditionally fished in its zone.

Angola, Namibia and South Africa have acceded to UNCLOS.
 

2.3 SEAFO

The Convention on the Conservation and Management of Fishery Resources in the South East Atlantic Ocean provides for the establishment of a regional fisheries organisation, namely the South East Atlantic Fisheries Organisation (“SEAFO”). The Convention was signed by South Africa, Angola and Namibia on 20 April 2001, and came into force on 13 April 2003.  

The objective of the Convention is to ensure the long term and sustainable use of fishery resources in the Convention area.
  Contracting parties are to consider the needs of developing States in relation to the conservation, management and development of fishery resources. These needs include, among others, the consideration of the dependency of developing States on marine living resources to meet the nutritional requirements of their population and the need to avoid adverse impacts on, and to ensure access by, small-scale and artisanal fishers.

2.4 SADC Treaty

The Southern African Development Community (“SADC”) treaty has a number of objectives which include the eradication of poverty.
 

Article 22 of the SADC treaty provides that Member States shall conclude protocols as may be necessary in each area and each protocol shall enter into force 30 days after two-thirds of the Member States have deposited their instruments of ratification.  Importantly protocols only bind Member States that are parties to that particular protocol.

2.5 SADC Protocol on Fisheries

The SADC Protocol on Fisheries was enacted to give effect to the objectives of promoting and enhancing food security; generating economic opportunities and safeguarding the livelihood of fishing communities; and, ensuring the sustainable utilisation of renewable resources and the alleviation of poverty.
 It entered into force in August 2003.

Interestingly there is no definition of artisanal fishing in the definition section (Article 1) of the SADC Protocol on Fisheries, but subsistence fisheries and subsistence fishers are defined.  In both instances the definition allows for the selling or barter of excess catch from time to time.

State Parties are required to encourage the participation of all stakeholders in the promotion of the objectives of the Protocol which include, as mentioned above, the promotion of food security, safeguarding the livelihood of fishing communities and generating economic opportunities, alleviating poverty and ensuring that future generations will benefit from the renewable resources.

Article 12 deals with artisanal, subsistence fisheries and small-scale commercial fisheries. The Article expressly requires State Parties to "seek a rational and equitable balance between social and economic objectives" by providing legal, administrative and enforcement measures that will protect the fishing rights, tenure and fishing grounds of artisanal and subsistence fishers; and, to consider the needs of disadvantaged fishers.

Furthermore, State Parties are to:

· develop and nurture small-scale commercial fisheries and optimise the economic and social benefits thereof;

· take measures to facilitate the provision of physical and social infrastructures and support services to develop artisanal, subsistence and small scale fisheries;

· have an integrated economic strategy,  promoting the development of structured plans that optimise the potential economic benefits from these fisheries;

· actively work towards the “development, acquisition and dissemination of tested means and methods” of educating, empowering and uplifting these fishers;

· involve and consult these fishers “in the control and management of their fishing and related activities”;

· harmonise their national legislation regarding appropriate resource management systems after considering indigenous knowledge and practice;

· adopt equitable measures whereby fishers traditionally involved in transboundary fishing may continue with their activities.

Where an aquatic species or habitat is endangered each State Party is, among other things, to seek alternative economic activities for those persons whose activities threaten the survival of the endangered species.

In terms of Article 15, human resource development, State Parties are required to do the following:

· create awareness among all stakeholders concerning the responsible and sustainable use of aquatic resources;

· implement policies making it possible for "nationals to engage in the responsible use of the living aquatic resources on the basis of equity, participation, effectiveness and mutual benefit";

· enhance fisheries training and comply with the International Maritime Organisation standards for certification of seamen;

· encourage and guide the fishing industry to promote the welfare and working conditions of all employees and to adopt standards in line with international agreements on conditions of work;

· encourage skills transfers to all levels of practitioners;
 and,

· promote national and regional associations and encourage their involvement in pursuing the objectives of the Protocol.

2.6 The Convention for Co-operation in the Protection and Development of the Marine and Coastal Environment of the West and Central African Region; and Protocol (1981)

This convention is commonly referred to as the Abidjan convention and it came into force on 5 August 1984.  It does not specifically mention artisanal fishers but is relevant because it is specifically concerned with coastal management.

In terms of Article 4, which contains the general obligations, parties are to limit and control pollution and implement sound environmental management of natural resources by using the best practicable means available.  Contracting parties are required to prevent coastal erosion resulting from man-made activities
 and establish protected areas controlling activities likely to have an adverse effect on species or ecosystems in the area.

2.7 United Nations Fish Stock Agreement Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks

This Agreement aims to achieve the conservation and sustainable use of straddling and highly migratory fish stocks on the high seas.  Only a few species such as horse mackerel and a few species of sardines are relevant to the artisanal fishing sector and are mainly exploited by the artisanal fishers in Angola.

In terms of Article 5, the general principles provide for, among other things, that coastal States and States fishing on the high seas consider the interests of artisanal and subsistence fishers when conserving and managing straddling fish stocks and highly migratory fish stocks in terms of this Agreement.

When determining the participating rights for new members to fisheries management organisations or arrangements, States shall, among other things, consider the needs of coastal communities dependent upon fisheries and fish stocks as well as the extent to which the coastal States’ economies are dependent upon the exploitation of marine resources.

States are required to consider the special needs and requirements of developing States when establishing conservation measures for straddling and highly migratory fish stocks by ensuring access to, and avoiding the adverse impacts on, artisanal and small scale-fishers as well as ensuring that developing States are not bearing a disproportionate burden of the conservation action.
   

2.8 Code of Conduct for Responsible Fisheries

The Code is voluntary and “provides principles and standards applicable to the conservation, management and development of all fisheries” including the “capture, processing and trade of fish and fishery products, fishing operations, aquaculture, fisheries research and the integration of fisheries into coastal area management.”
  

Article 6, the general principles, requires, among other things, that the rights of artisanal fishers to a secure and just livelihood, and to preferential access to traditional fishing grounds and resources, should be appropriately protected.

States are required to adopt management objectives and appropriate measures that will produce a maximum sustainable yield limited by environmental and economic factors, but the interests of artisanal fishers should be considered when taking these measures.
 

States are required to take appropriate measures to minimise waste and catch of non-target species. These measures may include technical measures relating to fish, mesh or gear size as well as reserving areas or zones for artisanal fisheries.

Management systems for artificial reefs and aggregation devices should be established in accordance with, and after considering the needs of, artisanal fishers.

2.9 The effects of these International Instruments

The SADC Protocol on Fisheries contains a number of provisions that Member States will have committed themselves to complying with and implementing in order to protect and promote artisanal fishers and their related activities. In doing so Member States will be promoting the objectives of the Protocol, including the development of artisanal fishing and the protection of marine living resource.

Further, it is clear from the various international instruments discussed above, that the needs of artisanal fishers must be considered, protected and, in certain instances, given preferential treatment. Moreover an inclusive participatory approach to managing artisanal fisheries is required when making decisions that may affect fishers’ livelihoods.

3. key issues concerning artisanal fishers

3.1 Definitions

The concepts artisanal, small-scale and subsistence fishers are not clearly defined and where they are defined, they are not consistently defined across the respective countries either in their legislation or in their policy documents.  This makes it difficult to grant special attention to the various categories of fishers as identified.  One group of fishers may be regarded as artisanal fishers in one country and as small-scale commercial in another. This adds to the difficulty in compiling such a report and should be borne in mind by the reader when considering the findings and recommendations of this study.  Furthermore, how these concepts are defined largely depends on the policy objectives of the various countries and may be defined by using factors such as the size of the vessel, the type of gear used and purpose of fishing.

The term “artisanal fishers” is not defined in South African legislative provisions but is defined in the Marine Fisheries White Paper as "a type of fishing using traditional or simple devices to catch small quantities of marine life.”
  Subsistence fishers are defined in the legislation as "a natural person who regularly catches fish for personal consumption or for the consumption of his or her dependant, including one who engages from time to time in the local sale or barter of excess catch, but does not include a person who engages on a substantial scale in the sale of fish on a commercial basis".

The Angolan legislation provides for the recognition of artisanal and subsistence fishers based upon, among other criteria, whether the fish will be used for direct consumption or for commercial purposes.
  The following factors are important for distinguishing between artisanal and industrial fishers:

· the characteristics of the fishing vessel;

· catching capacity; 

· autonomy; and

· social and economic criteria.

Artisanal fishers may use vessels of up to 10m in length (which are extended to 14m in the new Angolan legislation dealing with marine organisms
). This new fisheries law further defines a reserved zone for small-scale fisheries and prescribes that the four (4) coastal nautical miles are exclusively reserved for artisanal, subsistence, investigation and recreational fisheries. In terms of this law, subsistence fishers are allowed to harvest up to 20kg of fish per person per day. 
The Namibian Marine Resources Act
 does not define artisanal or subsistence fishers. The definition of harvesting marine resources for commercial purposes is extremely widely defined and includes exceeding the limits prescribed for the harvesting of marine resources for own use.
 Subsistence fishing is mentioned within the definitions of recreational fishers in the Regulations of the Marine Resources Act.
  The Namibian Review states that the reasons for the absence of artisanal and subsistence fishers are, among other things, as a result of marine environmental factors such as the strong Benguela current and the absence of a domestic fish market.
  Namibia's inland fisheries are however largely subsistence based with very little of the catches being sold within the community or/and local markets.

3.2 Legal, administrative and enforcement measures that have been instituted to protect artisanal, subsistence and small-scale fishing rights, and tenure  

In South Africa the Marine Living Resources Act
 (“the MLRA”) does not define or refer to “artisanal fishers” but does define and makes provision for “subsistence fishers”. The MLRA empowers the Minister to establish areas or zones where subsistence fishers may fish.
 The Marine and Coastal Management (“MCM”) branch of the national Department of Environmental Affairs and Tourism (“DEA&T”) is responsible for managing subsistence fishers. A subsistence fisheries management unit has also been created within MCM.

In Angola, where infringements occur within the reserved zone (the zone set aside for artisanal fishers) those offenders may be fined for their illegal practices and activities.
  The new law further establishes community observers who are members of the coastal communities that monitor fishing activities in the maritime zones reserved for subsistence and artisanal fishers.
  These observers are required to report to the competent authorities any infringement of the law.

In Namibia no measures have been instituted to protect artisanal or subsistence fishers. The Government is however starting to recognise the role of coastal communities and coastal fishing associations have been recognised with specific fishing rights being granted to them.

3.2.1 Assessment of the needs of socially and economically disadvantaged 
fishers

In South Africa, the MLRA requires the addressing of historical imbalances, participation and achievement of equity in the allocation of fishing rights. The National Environmental Management Act
  ("NEMA") specifically requires equitable access to environmental resources by persons previously disadvantaged by unfair discrimination.
  The White Paper for a Marine Fisheries Policy for South Africa (1997) ("Marine Fisheries White Paper") recognises the needs of subsistence fisheries.
  Furthermore NEMA requires that the needs and values of all interested and affected persons must be taken into account when decisions are taken.
  Therefore, indirectly, the needs of artisanal and subsistence fishers have to be taken into consideration when making decisions that affect the environment, or their needs and interests.

The Angolan fisheries legislation specifically provides for subsistence, artisanal and semi-industrial fishing.  As these categories of fishers are recognised, protection is provided for them in the legislation.  Although artisanal fishers have to apply for a licence which is subject to a fee, many artisanal fishers cannot afford the fee and therefore do not apply for licences.  The new law partially addresses this issue by exempting artisanal fishers from payment for a period of up to five years where they have undertaken investments in land.
    Although the Namibian Marine Resources Act makes provision for harvesting resources for subsistence use, a permit is required and no sale or barter of excess catch is permitted.

3.2.2 The nurturing and development of small-scale commercial fishers

In South Africa, the Subsistence Fisheries Task Group Report ("SFTG Report") recommended the creation of a small-scale fisheries sector in order to cater for those fishers who did not fit the subsistence criteria, who wished to gain access to commercial fishing rights but would operate at the lower end of the commercial fishing spectrum. Small-scale commercial fishers are not, however, expressly catered for in the MLRA or any other legislation governing coastal and marine resources.  

In Angola, the Institute for Development of Artisanal Fishers (IPA) prepared a programme for the promotion and development of artisanal fishers in 2000.
  This programme provided for the creation of micro enterprises, production infrastructure, and, among other things, general support to artisanal fishers.  Implementation of the programme is however been hampered by a lack of funds.

In Namibia, neither the Marine Resources Act nor the policy address issues relating to education, health, support services and/or economic alternatives for artisanal and subsistence fishers
. Although there are indications that certain angling and ski boat fishing activities are taking place on a small-scale commercial basis and could well fall into the category of artisanal fishing, these activities are currently managed as commercial activities. However, the recognition and support of certain fisheries associations such as the Hanganeni Fishing Association, and their exemption from daily bag limits and quota requirements, is indicative that government is willing to support informal fishers that are operating as artisanal fishers
.
3.2.3 Optimisation of economic and social benefits of subsistence, artisanal and small-scale commercial fishers 

In all three countries the benefits from these fisheries have not been optimised.  This is largely due to the fact that these fishers are not being adequately recognised and protected in the legislation and where they are recognised, see for example in Angola, there is a lack of resources to ensure and facilitate the optimal usage of these benefits.  

3.2.4 Support structures (physical and social infrastructure) and measures

In South Africa both the Marine Fisheries White Paper
 and the White Paper for Sustainable Coastal Development recognises the need for infrastructural, financial and other support in order to meet the goals of the policies.
  Support structures are therefore recognised as vital in order to meet the goals and objectives of both the Marine Fisheries White Paper as well as the White Paper for Sustainable Coastal Development.  However, to date no subsistence fishers have been identified along the southern and western coastal areas of South Africa and consequently no infrastructure has been provided for them.

In Angola, the IPA was created in 1992 to promote and regulate small-scale fishing activities along the coast and inland water ways.  The Institute is responsible for promoting artisanal fisheries through the development of co-operatives; training and community development; provision of subsidies and credit facilities; and by providing monitoring of artisanal fishers.
 Significant resources and effort are devoted to promoting the development of fisheries organisations and co-operatives. 
3.2.5 The development of structured programmes for optimising the potential 
economic benefits from subsistence, artisanal and small-scale fishers

Only in Angola is this specifically addressed by the IPA. As stated above, the Institute is responsible for developing programmes optimising the potential economic benefits from artisanal fishers.  However, as mentioned, the effectiveness of the Institute has been hampered by a lack of funds.

3.2.6 The development, acquisition and dissemination of means to promote 
education, empowerment and upliftment of these communities

In South Africa these issues are not specifically addressed in the legislation but the MLRA does refer to education and empowerment as part of the principles that have to be considered.
  In addition these issues are also emphasised under the NEMA principles that the wellbeing and empowerment of communities must be developed and encouraged by raising environmental awareness, sharing knowledge, experience and any other appropriate needs.
 Since 2002, a number of capacity building workshops that focus on the new policies and laws relevant to subsistence and small-scale fishers has been implemented along the BCLME coastal region in South Africa as part of a Norwegian funded co-management project being implemented by the Environmental Evaluation Unit (EEU) of University of Cape Town, Programme for Land and Agrarian Studies (PLAAS) of University of Western Cape and MCM. 
In Angola, IPA is also responsible for developing means to promote and empower coastal fishing communities. Significant effort is directed at consulting with artisanal fishing organisations and co-operatives, and informing them of their rights and responsibilities as well as opportunities to enhance their livelihood circumstances. As mentioned above, IPA has been hampered by a lack of funds.

3.2.7 Participation of fishers in the processes for control and management of 
the activities of subsistence, artisanal and small-scale fishers

In South Africa the White Paper for Sustainable Coastal Development advocates participatory coastal management and encourages co-operative governance, partnerships between government, the private sector and civil society to ensure co-responsibility for coastal management and to empower effective stake-holder participation.
  The SFTG report recommended the appointment of regional extension officers in order to facilitate interaction between fishers and the government, and to facilitate the establishment of local management structures.
  The NEMA principles specifically require that interested and affected persons must participate in environmental governance and must be given an opportunity to develop their understanding, skills and capacity in order to achieve equitable participation. Furthermore the participation by vulnerable and disadvantaged persons must be ensured.
  The White Paper for Sustainable Coastal Development specifically requires public participation in coastal management in order to ensure meaningful public participation and to promote a co-operative, co-ordinated and integrated coastal planning and management approach.
 Although the MLRA is silent on this matter, MCM is supporting the initiation of co-management arrangements at selected sites along the coast. 
In Angola provision is made for community observers
 and the new fisheries law provides for the participation of fishers, coastal communities, professional fisheries organisations and environmental protection non-governmental organisations in the preservation of the aquatic biological resources.
  Members of fisheries organisations are invited annually to meet with the Technical Council where they can present and discuss technical measures on resource management with Government institutions.
 Through participation in the co-operatives, artisanal fishers have a direct channel of communication to IPA.  

3.2.8 Harmonisation of legislation and appropriate traditional resource 
management systems that considers indigenous knowledge and practise
There is no indication that harmonisation of legislation and traditional resource management systems is occurring in any of the participating countries. Furthermore, the lack of a consistently applied definition for artisanal fishers in the region indicates that harmonisation of legislation across the relevant countries has not taken place.  However, the very different circumstances of the artisanal fishing sectors in each of the countries means that, in some respects, harmonisation of laws and policies (as opposed to objectives) may not be appropriate. 

3.2.9 Alternative economic activities for these fishers

In South Africa the MLRA and NEMA do not specifically provide for the need to explore or create alternative economic activities for subsistence fishers. However, it has been argued that the NEMA principle that requires the empowerment of communities may indirectly be regarded as a requirement that government be required to investigate alternative economic livelihoods for these fishers
.  

No provision is made in legislation for investigating or providing alternative economic activities for fishers in Namibia or Angola either.

3.2.10 The creation of awareness concerning responsible and sustainable use of 
aquatic resources

In South Africa, the Marine Fisheries White Paper identifies sustainable resource utilisation as a basic principle for subsistence fisheries.
  This is also underpinned by the Constitution
 and the MLRA that require the sustainable utilisation of resources.

In Angola the environmental management programme that is created under the new fisheries law has as its main function the promotion of sustainable development among government bodies and non-government entities.
  The new law has, in a chapter dealing with fisheries planning, created awareness for responsible fisheries and for the participation of stakeholders.
  

3.2.11  Implementation of policies to enhance the capacity of subsistence, 
artisanal and small-scale commercial fishers to use marine living 
resources sustainably, on the basis of equity, participation, effectiveness 
and mutual benefit

The South African Constitution, the MLRA and NEMA requires the optimum utilisation and ecologically sustainable development of marine living resources coupled with the need to conserve these resources for future generations.
 Development and exploitation of renewable resources must not exceed the level beyond which their integrity may be jeopardised.
  The White Paper for Sustainable Coastal Development includes a commitment to sustainable coastal development
 and the SFTG Report recommends that if a species cannot be fished sustainably, it is not suitable for subsistence fishing.
  Increasingly, government is supporting projects and capacity building programmes that enhance the capacity of fishers to sustainably use resources.

In Angola this has been addressed by the creation of the IPA who are specifically tasked with managing all aspects of the artisanal fisheries sector, including building capacity and empowering coastal fishers to use resources on a sustainable basis. The Namibian fisheries sector is largely industrialised and policies will have to be developed and implemented to assist coastal fishers.   

3.2.12  Do the State Parties work towards the enhancement of training in the 
fisheries sectors?

In South Africa, although artisanal fishers are not defined as a legal group of fishers, training and capacity building programmes targeting subsistence fishers have included several fishers who would fall into the small-scale/artisanal fisheries sectors. These training workshops have been funded by the Norwegian government and implemented by the Universities of Cape Town and the Western Cape. As artisanal and subsistence fishers are not defined in the legislation of Namibia these fishers have not received any training. In Angola the situation is different since IPA is mandated to provide training to these fishers. In addition, there are a number of research and development programmes such as the BCLME programme and the PESNORTE artisanal fisheries project in Zaire province that include training and capacity building components. 
3.2.13  Do the State Parties promote the welfare and working conditions of these 
fishers?

Again as the legislation does not expressly define and provide for these fishers, it is difficult to categorise and provide them with preferential treatment.  This describes the situation in South Africa and Namibia.  Angola is different in that their legislation recognises artisanal fishers therefore the IPA has been created in order to improve the welfare and working conditions of artisanal fishers in Angola.
  

3.2.14 The encouragement and promotion of skills transfer to all

There is no evidence in the respective Reviews that this is encouraged in South Africa or Namibia. The position is different in Angola in that the Institute is mandated with this task and encourages the transfer of skills for development of artisanal fisheries.

3.2.15 Promote national and regional professional associations

A very small number of fisheries associations comprised of small scale fishers who use rod and reels, have been created in Namibia. However this appears to have been created at local rather than regional or national level. In the case of South Africa, an Artisanal Fishers Association exists and is extremely active amongst historically disadvantaged fishers, many of whom do not have legal access to marine resources. In Angola there are a number of fisheries organisations and co-operatives representing both artisanal and industrial fishers who have participated in the drafting of the new fisheries law and are actively engaged in various aspects of fisheries management.

3.2.16 Protection of the rights of artisanal fishers

The right to secure and just livelihood

In Angola, artisanal fishers as a distinct class of fishers, and their rights to secure and just livelihoods, are legally recognised and protected. One of the key objectives of the new Fisheries Law in Angola is to promote the contribution of fishing activities for food security and livelihoods, especially for local communities. In South Africa subsistence fishers are recognised but enjoy little direct protection. As mentioned previously, to date MCM has not recognised any subsistence fishers in the northern, western and southern Cape coastal areas. Other artisanal fishers are not legally recognised as a distinct category and accordingly their rights to secure and just livelihoods are not directly protected. In Namibia, despite the fact that artisanal fishers do not enjoy any formal legal recognition, the creation of coastal fishing associations and the exemptions granted by the government to those associations are an indication that some such rights are being recognised, even though it is still being dealt with on the basis of an exemption.

Preferential access to traditional fishing grounds and resources.

The Angolan legislation expressly provides for a reserve zone where preferential access is granted to artisanal fishers.
  In South Africa section 19 of the MLRA specifically provides for potential privileges of subsistence fishing communities as the Minister is empowered to declare a coastal community as a community within which subsistence fishers may be identified.
  The Minister may establish zones or areas where subsistence fishers may enjoy exclusive or preferential fishing rights
. However, to date no such zones have been declared. In Namibia, subsistence fishers are grouped with recreational fishers and are therefore bound by the regulations governing recreational fishing (i.e. bag and species limits) although certain fisheries association members have been exempted from those provisions.

3.2.17  Adoption of management objectives and measures that will provide 
maximum sustainable yield and that considers the interests of artisanal 
fishers
Angola's new law is aimed at, among other things, ensuring the conservation and sustainable use of the aquatic biological resources.

In South Africa, the White Paper for Sustainable Coastal Development seeks specifically to promote the use of coastal resources in a manner that does not compromise the regenerative capacity of coastal ecosystems and which optimises the public interest and retains options for alternative and future uses.
  The Marine Fisheries White Paper recognises the principles of replenishment and restocking in order to achieve the optimal sustainable utilisation of those resources.
  In terms of the regulations of the MLRA subsistence fishers and recreational fishers are subject to the same gear and bag restrictions.
  

3.2.18 Health care, food, water and social security
There are no specific reference to these provisions in the legislation or policies.  

3.3 Provisions relating to fishing communities

In South Africa, section 19 of the MLRA gives the Minister extensive powers to regulate the subsistence fisheries sector, and declare a community to be a subsistence fishing community and prohibit other fishing or related activities in such designated fishing areas. However, to date no such communities have been legally declared in the western and southern Cape coastal areas. 
In Angola, fishing associations, consisting of specific communities, have been legally recognised. The law refers to fishing communities throughout, and has as a key objective the promotion of the contribution of fishing activities towards food security and livelihoods, especially for local communities. IPA is responsible for the promotion of artisanal fishing through the development of co-operatives, training and community development as well as providing technical assistance to projects and facilitating access to credit.  

3.4 Institutional arrangements

3.4.1 South Africa

Marine resources are matters of exclusive national competence. Subsistence fisheries is managed by the national DEA&T. Within the national DEA&T, management of this sector falls to the departmental branch of MCM, which has seven main areas of work, one of which is dedicated to Subsistence Fishing Management. Within this area, in line with the SFTG’s recommendations, a national Subsistence Fisheries Management Unit (“SFMU”) was established in mid-2002 and continues to operate. It is currently in the process of drafting a policy on subsistence fishing.  The KwaZulu-Natal province has been actively involved in subsistence fisheries management via the provincial nature conservation authority, Ezemvelo KwaZulu-Natal Wildlife. It has been charged with overseeing the implementation of the MLRA subsistence provisions in the province on the basis of an ongoing contractual arrangement with MCM. The national government has commenced with the appointment of Regional Extension Officers in the coastal provinces to facilitate the creation of local level subsistence management structures in these regions. 

3.4.2 Angola

The Ministry of Fisheries regulates the whole fisheries sector in the country. It was established in 2002, following the disintegration of the Ministry of Fisheries and the Ministry of Urbanism and Environment.  It is divided into Consultative boards, Policy and Administration Services, Technical Services, Executive Central Directorates and Subordinate Institutions.
  The new law envisages the creation of a Council of Integrated Management of Aquatic Biological Resources to work with the Technical Council of the Ministry. The former council provides opportunity for the participation of different stakeholders, as the IPA and/or Artisanal Fisheries Associations. This council will recommend the harmonization of the fishing effort and capacity in order to define the TAC and propose measures for the conservation of species as well as the protection of the artisanal and subsistence fisheries sub-sectors.

The MF has two national directorates: the National Fisheries Directorate DNP, responsible for the implementation of fisheries policies, and the National Surveillance Directorate (“DNF”), in charge of enforcing the fisheries law.
  The MF has a set of five Subordinate Institutions: the Marine Research Institute (“IIM”); the Artisanal Fisheries Development Institute (“IPA”); the National Institute for the Support of Fisheries Industries (“INAIP”); the Fund for Support of the Development of Fisheries Industries (“FADEPA”), and Fisheries Schools. The most relevant Institutions for artisanal fisheries  management are IIM, IPA and FADEPA. 

The IIM develops scientific research specifically focused on the planning, execution and publication of research in the EEZ, in order to ensure rational exploitation of resources. 

IPA promotes and regulates small-scale fishing activities, currently both along the coast and inland waterways. It is responsible for the promotion of artisanal fisheries though the development of co-operatives, training and community development, technical assistance projects, administration of subsidies and credit facilities, and statistical monitoring of artisanal fisheries.  

In 2000 IPA prepared a Programme for Promotion and Development of Artisanal Fisheries (Programa de Fomento e Desenvolvimento da Pesca Artesanal), in which it defined its priorities as: 

i)
organisation of fishing communities – promoting the creation of micro-enterprises, establishment of co-operatives, and training of trainers;

ii)
creation of infrastructure for production and support to artisanal fisheries such as areas for fish processing, landing sites, access roads, health centres and schools; 

iii)
sustainable management of resources – assessment of coastal stocks, promotion the replacement of beach seine netting with alternatives, the conservation of fresh fish on selling rags, and the construction of cool boxes. 

FADEPA is a governmental financial instrument for the development of the fisheries sector through the financing of investment projects considered a priority by MF. It may support projects on the fishing, transformation, stocking, commercialisation and export of products of fisheries, as well as be applied in the areas of scientific research, technical training, and surveillance activities. The fund may assist small entrepreneurs in artisanal and industrial sectors. 

3.4.3 Namibia

The Ministry of Fisheries & Marine Resources (“MFMR”) is the governmental implementation agency for the protection and sustainable development of Namibia’s marine living resources.  It is organised into three directorates: Operations; Resource Management; and Policy, Planning and Economics.  A Marine Resources Advisory Council is also established that may advise the Minister on any matter as and when requested. 

3.5 Data collection 

As neither artisanal nor subsistence fishers are properly regulated by the legislative provisions of either Namibia or South Africa, data collection relevant to these fisheries are generally not part of a long-term government or university research programme. Data collection for these subsistence and small-scale commercial fisheries thus tends to be ad hoc and inconsistent.  However for Angola, the programme ArtFish is used for the monitoring and analysis of data for artisanal fishers.
 The information is collected by trained samplers from 55 fishing communities, and captured and analysed by statisticians within IPA. The sampling programme will be expanded over the next few years to include 15 additional communities. 

4. Conclusions and recommendations 


Angola has recognised the importance of the artisanal fisheries sector to its economy and has expressly provided for artisanal fishers in their legislation. In the case of South Africa although subsistence fishers are defined and catered for, artisanal fishers are not  expressly recognised by national legislation. In the case of Namibia, provisions exist in the legislation to allow harvesting for subsistence use, although such use is controlled through regulations governing recreational fisheries. The official position in that there is no artisanal fisheries sector in Namibia and as such the Namibianisation Policy and legislation does not deal explicitly with this sector. 

Our research suggests that there is no uniform policy framework for subsistence and artisanal fishers across the three BCLME programme countries nor is there a consistent definition of artisanal/subsistence fishers. These countries also have different socio-economic and poverty alleviation goals in terms of their national policies for the use, development and management of marine resources.
There are thus inconsistencies in policies and legal provisions relevant to subsistence and artisanal fishing sectors and inconsistent rights associated with these categories of fishers across the three countries. For example, Angola gives preferential rights to artisanal fishers in that a 4 nautical mile zone is reserved for this class of fisher. In the case of South Africa the Minister may declare a subsistence fishing area but in the case of Namibia no provisions for this category of fisher exist in legislation. Given that Angola, Namibia and South Africa are parties to various international protocols and treaties dealing with artisanal and subsistence fishers, they are obliged to develop national policies and laws which give effect to these international laws. It should be noted that Angola has taken the leading role in this regard in that it has the most advanced policies of the three countries for addressing, protecting and supporting subsistence and artisanal fishers. 

The very different natures of the artisanal fishing sectors in the three countries means that full harmonisation of the legal and institutional arrangements for artisanal fishing would not be appropriate. However, if one uses the SADC Protocol and the FAO Code of Conduct for Responsible Fisheries as yardsticks of best practice in order to determine whether or not artisanal fishers and subsistence fishers are appropriately provided for, it is clear that the legal and institutional frameworks for artisanal fisheries in the region should be substantially strengthened. Doing so will contribute not only to securing sustainable livelihoods for artisanal fishers, but will also contribute to the conservation of marine resources within the BCLME region.

What follows are specific recommendations on amendments required to address inconsistencies in policies and legislation across the three countries, as well as proposals on how institutional arrangements can be improved and workable institutional linkages established, and where policy harmonisation is possible.
4.1 Recommendations FOR IMPROVING policy frameworks and institutional arrangements for subsistence and artisanal fishers

Countries should aim at addressing policy and legislative deficiencies, by giving effect to the SADC Protocol on Fisheries, the FAO Code of Conduct for Responsible Fisheries and other international and regional treaties relevant to the artisanal and subsistence fishing sectors. Clear policies and legislative provisions relevant to artisanal and subsistence fisheries on access to, control and sustainable use and management of marine resources, should be defined in each country (where lacking). Other issues to be addressed in such policies, based on the SADC Protocol, include enhancement of training in the fisheries sector, promotion of welfare and working conditions, encouragement and promotion of skills transfer. Furthermore, policies regarding fishing communities should be developed and should address issues such as food security, poverty reduction, health, education, support services (physical and social), economic livelihood alternatives, rights as well as gender equality. 

4.1.1 South African legislative and policy reform

The abovementioned deficiencies and inconsistencies in South Africa’s policy framework should be addressed accordingly. South Africa thus requires a clear and detailed subsistence and artisanal policy framework that is in line with the SADC Protocol on Fisheries, the FAO Code of Conduct for Responsible Fisheries and other relevant and binding international laws. 

South Africa also needs to explore alternative and appropriate systems for allocating and managing fishing rights, as the current individual rights based approach is not appropriate or workable in the subsistence, and in certain of the small-scale fishing sectors in South Africa. As marine resources are limited and cannot provide food and livelihoods for all coastal fishers who wish to gain access to resources, it is imperative that alternative livelihood strategies be investigated. This will require co-ordination amongst a number of sectors across government. The SFTG Report details suggestions on infrastructural and other support required for subsistence fishers and communities. These issues should be addressed by amending the current policy framework relevant to subsistence and artisanal fisheries and by the amendment of the regulations passed in terms of the MLRA.

4.1.2 South African institutional framework reform
It is recommended that the SFTG Report recommendations regarding institutional and management arrangements for subsistence and small-scale commercial fisheries be adopted in terms of legislative amendment to the regulations under the MLRA or in a new policy document. In accordance with the SFTG recommendations, provincial subsistence management units should be established in coastal provinces and local management structures should be similarly established. The SFTG’s recommendations regarding the application and allocation procedures and the improvement of communications between subsistence fishers, communities and government should also be adopted. 

4.1.3 Namibian policy and law reform

Namibian law does not expressly provide for subsistence or artisanal fisheries. As stated above, despite a lack of legal recognition of a separate artisanal or small-scale commercial fisheries sectors, a recent study suggests that there exist two to three fisheries in Namibia that could be characterised as artisanal fisheries
. To bring the law in Namibia in line with the SADC Protocol and the FAO Code of Conduct for Responsible Fisheries, as well as to make it more consistent with the law of Angola and South Africa, a clearly defined policy framework regarding subsistence and artisanal fisheries is needed, as well as a detailed description of the associated rights and rights allocations systems for this sector. Detailed policy documents should then inform a legislative review of, and appropriate amendments to, the relevant Acts and regulations. 

4.1.4 Namibian institutional framework reform

Namibia should consider establishing a fisheries unit that is dedicated to putting in place policy and management frameworks for the subsistence and artisanal sector, as well as addressing legal amendments propose above. In addition, this Unit should undertake research to clarify the nature and extent of the artisanal and subsistence fisheries sector in Namibia. Where possible, the Ministry of Fisheries & Marine Resources (MFMR) should assist coastal artisanal fishers to acquire processing facilities and equipment and help them gain access to local markets. Skills development, training and financial assistance for the development of viable projects involving small-scale fisheries business ventures should also be provided.

4.1.5 Angolan institutional framework reform

A decentralisation process which aims at empowering local representatives of the Artisanal Fisheries Development Unit (IPA) and the National Surveillance Directorate (DNF) and which encourages collaboration between these two institutions in their facilitation and implementation/enforcement of management plans should be implemented and supported.

4.2 Proposals for possible amendment TO legislation
It is recommended that policy amendments be made to align countries with the provisions contained in international and regional protocols regarding artisanal and subsistence fishers, such as the SADC Protocol on Fisheries and the FAO Code of Conduct for Responsible Fisheries. Below are more specific policy amendment recommendations for each country:

4.2.1 South Africa

While South African legislation does regulate subsistence fishers in accordance with the broad objectives of the SADC Protocol, it does not do so in sufficient detail and as such has not incorporated many of the specific duties imposed by the protocol. Thus, legislation should be amended to reflect the necessary level of detail required to adequately provide for this group of fishers – and should ensure compliance with certain duties imposed by international and regional obligations. A key suggestion of the SFTG Report was that the MLRA definition of “subsistence fisher” be amended, together with the creation of a new category of commercial fishers, namely “small-scale” commercial. It is recommended that the MLRA and the regulations passed under the Act, be amended to make express provision for the regulation of artisanal fishers. The MLRA should also be amended (Section 19) so as to expressly include the principle of sustainability within the context of the management of the subsistence fishing sector, reflecting the need to balance the upliftment of the subsistence sector with the sustainable use of coastal and marine resources. Section 19 of the MLRA encourages the advancement of local fishing communities, but the Act does not pay sufficient attention to them (which is contrary to the earlier policy statements in the Marine Fisheries White Paper, whereby the need to make provision for local communities in legislation was emphasized). The MLRA requires amendment in this regard.
The Marine Fisheries White Paper and the MLRA do not adequately address the need to empower fishing communities to pursue economic alternatives outside subsistence fisheries, and as such the Act should be amended. The SFTG Report highlights the need to address alternative livelihood strategies for subsistence fishers and details suggestions for infrastructural and other support for subsistence fishers and fishing communities which should be given effect to in terms of a revised policy or by way of amending the regulations (passed in terms of the MRLA). 

4.2.2 Namibia

It is recommended that the MRA and its regulations be amended so as to recognize subsistence fisheries as a separate fishing sector and to revise the definition of subsistence so as to allow for the sale or barter of excess catch on a non-commercial basis. Specific provisions that cater for the needs of this group of fishers as well as those engaged in small-scale commercial activities should also be provided for by amending legislation so that it adequately recognizes, provides for, protects and supports the rights of subsistence and artisanal fishers.
4.2.3 Angola
Angola has given effect to many of the provisions contained in international laws that apply to the artisanal and subsistence fishing sectors and has progressive policies and laws in place to regulate this sector. It is recommended that further legislative protection of artisanal fisheries be provided for by the creation of a financial guarantee scheme based on strict liability with joint liability of the master and owner of the fishing vessels for damages caused by industrial fishing fleets. There is also a need for legislation that strengthens community involvement in management activities through the establishment of co-management committees. The legislation should be based on existing local rules and traditional practices that minimize negative impacts associated with uncontrolled fishing and conflict resolution.
4.3 Proposals in respect of workable linkages within and across institutions

Institutional linkages across the three BCLME countries could be created and strengthened by implementing the SADC Protocol and the FAO Code of Conduct for Responsible Fisheries provisions which pertain to institutional arrangements, such as creating instruments for coordination, cooperation and integration of management of shared resources
, as appropriate for each country. Such cooperative mechanisms should focus on shared resources, the transfer of skills, knowledge and lessons learned, as well as transboundary impacts on marine resources and their prevention or mitigation. Cooperation with respect to the exchange of information between the three countries would be valuable in strengthening institutional linkages. Such cooperation could include sharing information on the state of shared resources, fishing effort, monitoring and control measures, plans for expanded exploitation of resources, relevant research activities and results
. Cooperation could also focus on lessons learnt from implementing different rights allocation and management systems, and proposals for identifying alternative livelihood activities in cases of resource decline. Regional cooperation agreements on management plans may foster close and integrated regional linkages within the artisanal, subsistence and small-scale commercial sector.

It is also imperative to look at creating broad links with government departments outside the fisheries sector, that deal with issues affecting integrated and coastal fisheries management. In this regard, the FAO Code of Conduct for Responsible Fisheries recommends that states establish mechanisms for cooperation and coordination among national authorities involved in planning, development, conservation and management of coastal areas
.

4.4 Proposals for possible policy harmonization

Currently, there appears to be no harmonization of policy and legislation across the three BCLME countries with respect to subsistence and artisanal fishers. Given the differences in circumstances of the subsistence and artisanal fishing sectors in the BCLME region, full harmonization of laws and policies between the three BCLME countries may not be appropriate and may be impractical owing to their different legal systems. It is recommended that harmonization of in-country legislation that regulates general and sectoral small-scale, subsistence and artisanal fishing be the focus of efforts aimed at harmonization of policies between the three countries. However, there are several areas where partial harmonization of policies across the three countries may be advisable, as indicated by the SADC Protocol on Fisheries. Such harmonization measures should address the management of shared resources, activities which may have an impact on marine resources of another country in the BCLME region (i.e. transboundary impacts) and the establishment of regional cooperation mechanisms where sharing of lessons with respect to management, training, community empowerment and skill development can (and should) be actively pursued. 
Partial policy harmonization may be enhanced by creating national policy frameworks that are in line with the SADC Protocol provisions, and these international instruments should be used to inform the development of new laws (or the amendment of existing laws) accordingly. Legal and institutional frameworks could be significantly strengthened by implementing the SADC Protocol and the FAO Code of Conduct for Responsible Fisheries and other relevant and binding international laws (as appropriate for each country). It is also important that the artisanal, subsistence and small-scale fishing sectors are recognized in terms of national law in combination with these harmonization implementation proposals.
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