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CHAPTER XII(
HEARING AND RECONSIDERATION

Rule 112.1
General Provisions for Hearing and Reconsideration
(a)
For purposes of this Chapter:

(i)  The term "Petitioner" refers to any eligible person who presents a Hearing Request or a Reconsideration Request, and, as applicable, to any eligible person who presents a claim for final adjudication by the OAS Administrative Tribunal.  

(ii)  The term “eligible person” means:

(a)  Staff Members;

(b)  Former staff members;

(c)  Spouses, former spouses, and children of staff members and former staff members who claim to have succeeded to the benefits and entitlements of a staff member or former staff member;

(d) Other persons who by the terms of their contract with the General Secretariat or these Rules are required to exhaust the Hearing and Reconsideration process prior to seeking recourse before other authorities.

(iii)  A "Hearing Request" is a document signed by a Petitioner and presented directly to the Director of the Department of Human Resources (“DHR”) in which the Petitioner expressly requests a Hearing under this Chapter for the purpose of rescinding or otherwise modifying an action taken by the General Secretariat affecting that Petitioner's interests.  In order to be admissible, the Hearing Request must comply with all of the requirements for a Hearing Request set forth in Staff Rule 112.2, below.  A Hearing Request which also contains a request for Reconsideration does not satisfy the requirements of these Rules and is inadmissible. 

(iv)  A "Reconsideration Request" is a document signed by a Petitioner and presented directly to the Director of the Department of Human Resources (“DHR”) in which the Petitioner expressly requests Reconsideration under Rule 112.3, below, for the purpose of rescinding or otherwise modifying an action taken by the General Secretariat affecting that Petitioner’s interests.  In order to be admissible, the Reconsideration Request must comply with all of the requirements for a Reconsideration Request set forth in Staff Rule 112.3, below.   
(b)  Only eligible persons, as defined above, may be Petitioners in the Procedures described in this Chapter.

(c) A Petitioner who seeks to submit a claim for final adjudication by the OAS Administrative Tribunal in accordance with its Statute must first timely present an admissible Hearing Request on that claim, and, subsequently, by way of a different document, timely present an admissible Reconsideration Request on that same claim.  The only exceptions to the requirement of filing an admissible Hearing Request as a prerequisite to filing an admissible Reconsideration Request apply to staff members appealing the application of a disciplinary measure under Rule 111.3(g) or a summary dismissal under Rule 110.5, as set forth in Rule 112.4, below.  

(d) Notwithstanding Section “c” above:

(i) The Secretary General may agree with the Petitioner to waive Hearing, Reconsideration, or both; however, any such waiver must be by way of an express written agreement between the Director of DHR and the Petitioner for that purpose and shall not be otherwise implied. 
(ii) A staff member challenging the performance evaluation given to him/her by his/her supervisor, after timely complying with the hearing provisions in this Rule, instead of taking his/her case to Reconsideration, may request review of the matter by the Performance Evaluation Review Committee (“PERC”).  (See Rule 112.5, below.)
(iii) In those circumstances in which a case has been already heard by the Joint Disciplinary Committee or by a Hearing Officer in a Summary Dismissal Hearing, a dissatisfied Staff Member seeking to pursue his/her grievance shall bypass the Hearing procedures and present a Request for Reconsideration within 15 days of having been notified of the resulting decision to dismiss him/her from employment or to apply another disciplinary measure to him/her, as the case may be.
(e) For purposes of the Hearing and Reconsideration processes and procedures, the following additional provisions shall apply:

(i)  Unless otherwise stated in this Chapter, time periods of five days or less refer to working days, and time periods of more than five days refer to calendar days.
(ii)  For purposes of determining whether a Hearing Request or a Reconsideration Request has been timely presented by a Petitioner, the applicable filing date shall be the day on which the request is received by the General Secretariat at its Washington, D.C., Headquarters; not the day on which it is sent by the Petitioner.  

(iii) Petitioners on duty away from Headquarters and seeking relief under this Chapter may use, for example, fax or E-mail addressed to the Director of DHR, or in the DHR Director’s absence, to the Official in Charge of DHR, in order to facilitate the timely presentation of the Petitioner’s request.  

(iv) A Hearing Request or a Reconsideration Request sent from an E-mail account assigned to or owned by the Petitioner shall be presumed, unless proven otherwise, to be duly signed by the Petitioner.

(v) A Hearing Request or a Reconsideration Request received by DHR after the corresponding deadline established in these Rules is extemporaneous and does not satisfy the established procedures referenced in Article VI (1) of the OAS Administrative Tribunal Statute.

(f)  The Hearing Officer and/or the Reconsideration Committee may, for purposes of adjudicative and administrative economy, join or otherwise consolidate multiple claims for a Hearing or for Reconsideration from the same Petitioner arising out of related facts and circumstances, as well as claims presented by different Petitioners and arising out of the same facts and circumstances.  Claims so consolidated may be heard by one Hearing Officer for a single opinion or by the same Reconsideration Committee for simultaneous consideration, as the case may be.

Cross References: General Standards, Articles 64-67: Administrative Tribunal Statute, Article VI; Staff Rules 102.4(c), 111.4(g), 112.5; Adm. Mem. No. 92, “Guidelines on Conducting Performance Evaluations”, Part II(H)(2); Saenz de Santamaría v. Secretary General. OASAT Judgment No. 73 (1982); Brunetti v. Secretary General, OASAT Judgment No. 95 (1986); Ector v. Secretary General, OASAT Judgment No. 114 (1991); Alonso v. Secretary General, OASAT Judgment No. 115 (1992); Pando v. Director General, OASAT Judgment No. 120 (1993); Torres v. Director General, OASAT Judgment No. 124 (1994); Review of Judgment No. 124, OASAT Judgment No. 126 (1995); Black v. Director General, OASAT Judgment No. 137 (1997); Jaume Sousa v. Secretary General, OASAT Judgment No. 142 (2002); Jaume Sosa v. Secretary General, OASAT Judgment No. 148 (2003); Torre v. Secretary General, OASAT Judgment No. 150 (2004); Fleming v. Secretary General, OASAT Judgment No. 152 (2006). 
Rule 112.2 Procedure for Presentation of a Hearing Request to the Secretary General
Before the Secretary General takes a final decision on an administrative measure affecting the rights of a Petitioner, the latter has the right to be heard, and the following rules and procedure shall be applied for this purpose:
(a)  The Petitioner, within 20 days following the date on which he/she received notification of the measure affecting his/her rights, must present a written Hearing Request to the Director of DHR in which the Petitioner explains why he/she considers that the measure taken against him/her is not justified and identifying any rights allegedly violated.

(b)  Notice to the Petitioner of the matter affecting his/her rights may be effected by such electronic means to which he/she has regular daily access, including, but not limited to, E-mail, fax, and the OAS webpage, inter-office mail, messenger, commercial delivery service, governmental postal service.
(c) In the absence of clear and convincing evidence to the contrary, the following rules shall determine the date upon which the Petitioner received notice of the matter affecting the Petitioner’s rights referenced in Section 112.2(a), above.
(i)
Where such notice is written, it shall be deemed to have been received by the Petitioner on the date delivered at either the Petitioner’s GS/OAS office, at his/her last known place of residence, or at his/her last known place of business (if not his/her GS/OAS office), whichever occurred first; however, if the Petitioner is on official leave or official mission away from the place where the notice is delivered at the time when the notice is delivered, it will be deemed delivered on the date he/she returns from such official leave or mission.  This does not, however, foreclose the ability of the General Secretariat to deliver the notice directly to the Petitioner at the place he/she is on official mission or official leave.  

(ii)   
Absent clear and convincing evidence to the contrary, the date of the delivery shall be determined as follows:



(a)
For paper notice delivered at the GS/OAS workplace, the date on the notice;



(b)
For paper notice delivered to the Petitioner at his/her last known place of work (if not GS/OAS) or last known place of residence, three days from the date of the notice if the place of delivery is within 100 miles from the place from where the notice is sent and seven days from the date of the notice if the place of delivery is 100 miles or more from the place from where the notice is sent.



(c)
For fax or E-mail, the date on which it is sent.

(iii)
Notice of modifications to the Rules, regulations, and other administrative issuances of the General Secretariat shall be deemed to have been received the day that the General Secretariat has complied fully with the notice requirements set out in Rule 101.12(b).
(d) For challenging the classification level of a post, the requirements under Rule 102.4(c) must be fully satisfied. 
Cross References:  Staff Rules 102.4(c), 111.4(g) 113.2; Adm. Mem. No. 92, Part II(H)(2); Jaume Sosa v. Secretary General, OASAT Judgment No. 142 (2002). 
Rule 112.3
Response of the Secretary General to the Hearing Request and Preservation of Right to Tribunal Appeal Through a Timely Request for Reconsideration
(a)  Within 30 days following the Petitioner’s presentation of his/her written statement, the Secretary General shall respond to the Hearing Request. In that Response, the Secretary General may:
(i)
Confirm the measure which is the subject of the claim (“the subject measure”);

(ii)
Modify the subject measure;

(iii)
Rescind the subject measure;

(iv)
Decide to appoint a Hearing Officer to conduct a more thorough review of the subject matter and to make appropriate recommendations to the Secretary General for disposition of the matter; or
(v)
Deny the Hearing Request because it is extemporaneous or fails to comply with another requirement(s) in this Chapter.

(b)  If the Secretary General takes any of the decisions set out in subsections (i) – (iii) of Section 112.3(a) above, or if the Secretary General imposes a disciplinary measure on a staff member under Rule 111.3(g) or if the Secretary General dismisses a staff member from employment under Rule 110.5, the Petitioner may seek Reconsideration by way of a written request no later than 15 days after being notified of that decision.  Failure by the Petitioner to do so will constitute failure to comply with the procedures for Reconsideration and the loss of the Petitioner’s right to further adjudication of the claim.

(c)  If the Secretary General denies the Hearing Request because it is extemporaneous or it fails to comply with the other requirements of this Chapter, the Petitioner may seek Reconsideration by way of a written request no later than 15 days after being notified of that decision; however, the Secretary General may deny the Reconsideration Request based on the Petitioner's failure to have presented a timely or otherwise admissible Hearing Request. Presentation of a Reconsideration Request under this Section and/or the agreement by the Secretary General to provide the Petitioner with Reconsideration under this provision shall not constitute a cure and shall not condone or rectify the Petitioner's failure to present a timely and otherwise admissible Hearing Request and shall not be considered a waiver by the Secretary General of the defense of inadmissibility for failure by the Petitioner to exhaust administrative remedies under Article VI of the Tribunal Statute should the Petitioner attempt to take his/her claim to the Administrative Tribunal following that Reconsideration or request for same.

(d)  If the Secretary General fails to respond within the 30-day period specified in Section 112.3(a) above, the Petitioner, in order to preserve his/her right to take the matter to the Administrative Tribunal for adjudication, must then request Reconsideration within 45 days from the date he/she first presented the Hearing Request.  Failure to do so constitutes failure to comply with the procedures for Reconsideration and the loss of the right to further adjudication of the claim.

(e)  If the Secretary General decides to appoint a Hearing Officer, Petitioner may either accept that decision or request Reconsideration by way of a written response presented to the Director of DHR within the 15-day period following Petitioner’s receipt of the Secretary General’s decision to appoint the Hearing Officer.  Failure of Petitioner to either accept that decision in writing or to request Reconsideration in writing within that 15-day period constitutes noncompliance with the applicable procedures and loss of the right to further adjudication of the claim.

(f) If the Petitioner accepts the decision to appoint the Hearing Officer, the Secretary General shall appoint the Hearing Officer within 15 days following receipt of the Petitioner’s acceptance.  The Hearing Officer shall complete his/her investigation, report, and recommendations within 60 days thereafter.  After receipt of the Hearing Officer’s report, the Secretary General shall have 15 days to issue a decision to Petitioner on whether to affirm the matter challenged in the Hearing Request, modify it, rescind it, or take some alternative measure.  Upon receipt of that decision, the Petitioner may present a Reconsideration Request within 15 days thereafter.  Failure to do so will result in noncompliance with the applicable procedures and loss of the right to further adjudication of the claim.  Similarly, if the Hearing Officer and the Secretary General fail to comply with their respective deadlines as stated above, the Petitioner may present a Reconsideration Request within 15 days after the date that the Secretary General's decision is due.  Failure by the Petitioner to request Reconsideration will result in noncompliance with the applicable procedures and loss of the right to further adjudication of the claim. 
Cross References: Staff Rule 113.2.
Rule 112.4.  Bypassing the Hearing Procedure where a case has Already been Heard by the Joint Disciplinary Committee or by a Hearing Officer in a Summary Dismissal Hearing
In those situations in which a case has been already heard by the Joint Disciplinary Committee under Chapter XI of these Rules or by a Hearing Officer in a Summary Dismissal Hearing under Rule 110.5, a dissatisfied Staff Member seeking to pursue his/her grievance shall bypass the Hearing and present a Reconsideration Request within 15 days of having been notified of the resulting decision to dismiss him/her or to apply another disciplinary measure, as the case may be.
Cross References:  Administrative Tribunal Statute, Article VI; Staff Rules 110.5, 111.1-111.2, 112.1. 
Rule 112.5.  Bypassing the Reconsideration Procedure where a decision has been Issued by the Secretary General regarding a staff member’s Performance Evaluation
In those situations where a staff member is dissatisfied with the Secretary General’s decision under Rule 112.3(a) regarding the staff member’s performance evaluation, within 15 days of receipt of notification of that decision, he/she may, instead of requesting Reconsideration under Rule 112.3, request review by the Performance Evaluation Review Committee (“PERC”).  In that event, the recommendation of the PERC, if approved by the Secretary General, shall have the same legal significance as a final decision of the Secretary General in the Reconsideration Process in the event the staff member elects to pursue the matter before the OAS Administrative Tribunal.  
Cross References:  Administrative Tribunal Statute, Article VI, 
Rule 112.6  Joint Advisory Committee on Reconsideration 
(a) A Joint Advisory Committee on Reconsideration is established to advise the Secretary General on the consideration and disposition of petitions for Reconsideration.
(b) Where measures based on Rule 110.4(a)(iv) are concerned, the Committee shall not examine the substantive question, but only the facts intended to prove that the decision has been motivated by prejudice or by some other irrelevant factor.

(c) Without prejudice to the Secretary General’s authority to instruct the Committee to take cognizance of a matter, the Committee shall decide on questions relative to its own competence.
(d)  The Joint Advisory Committee on Reconsideration shall have three members:  one appointed by the Secretary General; one appointed by the Staff Committee; and a chairperson appointed by the two members so appointed.   

(i)  In the event the member appointed by the Secretary General is unable to serve, the Secretary General shall appoint another to serve in that member’s place; and if the member appointed by the Staff Committee is unable to serve, the Staff Committee shall appoint another to serve in that member’s place.   

(ii)  Both the Department of Human Resources and the Staff Committee shall each maintain a list of at least 10 persons from whom their respective appointed members may be drawn and for whom training may be provided from time to time.

(e) Anyone who has taken part in the Joint Disciplinary Committee or who has served as a Hearing Officer in a particular matter may not hear the same matter as a member of the Joint Advisory Committee on Reconsideration.
(f) At the request of any of the parties, the Committee may declare that one of its members may not hear a particular matter, provided it concludes that: (i) the request is reasonable; (ii) the request is made in good faith; and (iii) the granting of the request is merited in view of the prior relations existing between the Committee member and the staff member affected.  The Committee may also excuse any member of the Committee from hearing a particular matter. 

Cross References:  General Standards, Article 66.
Rule 112.7 Procedure for Reconsideration 
(a) Within 15 working days after the date on which he/she receives the request for reconsideration referred to in Rule 112.3, the Secretary General shall transmit this request to the two members of the Joint Advisory Committee on Reconsideration already appointed.  Once it is confirmed who the two members of the Committee will be for a case, the two members shall, within the next five working days, appoint the third member to serve as chairperson of the Committee.
(b) Except in highly justified cases, which must be explained in the Committee's report, the Committee shall not hear any request presented outside of the periods established.
(c) The Petitioner may act in his/her own behalf or through another staff member of the General Secretariat designated by him/her in a written communication addressed to the Chairman of the Committee.  The Petitioner may not be represented by anyone from outside of the General Secretariat.  The Secretary General may also be represented by any staff member, who shall be designated in the same way.
(d) The Reconsideration Request provided for in Rule 112.3 shall not suspend implementation of the decision being questioned.
(e) The Joint Advisory Committee on Reconsideration shall act as speedily as possible in its review of the case.  Normally, the procedure shall be restricted to consideration of the written statement by the Petitioner and of the observations and oral or written comments presented by him/her and by the Secretary General or their representatives.  Taking into account the period indicated in paragraph (h), the observations or comments authorized by the Committee must be presented within five working days.  Any supplementary observations must be presented within three working days from the date on which the Committee authorizes them.
(f) The Committee may call members of the staff of the General Secretariat who may be able to provide information on the matters before it.  It may also require the submission of documents.
(g) During the hearing of the case, the Committee shall attempt to reconcile the parties and shall have conciliatory powers for this purpose.
(h) The Committee shall adopt a report by majority vote and submit it to the Secretary General within 60 days following the date on which it began its review of the matter.  The report shall include a summary of the problem, an account of the Committee's actions, its recommendations, and its vote on the recommendations.  Any member of the Committee may request that his/her dissenting opinion appear in the report.
(i) Within five working days after the Committee has delivered its report to the Secretary General, the staff member concerned shall be notified of this fact.
(j) The Secretary General shall make his/her final decision within 28 days after the Committee has delivered its report to him/her.  Within five working days following that final decision, the staff member concerned shall be so notified and shall also be sent a copy of the Committee's report.  Except when the reconsideration refers to disciplinary measures, the Secretary General's decision and the Committee's report shall also be transmitted to the Staff Committee.
(k) If the Petitioner has not been notified of the final decision within 30 days after the date on which the report of the Committee was delivered to the Secretary General, it shall be understood that the staff member has exhausted the procedures contemplated in the General Standards and, consequently, he/she may appeal to the Administrative Tribunal of the Organization in accordance with Article VI.3 of the Statute of the Tribunal.
Cross References: Administrative Tribunal Statute, Article VI.3; Staff Rule 113.2; Holzman v. Secretary General, OASAT Judgment No. 20 (1976); Argandoña v. Secretary General, OASAT Judgment No. 78 (1984); Zambrana v. Secretary General, OASAT Judgment No. 153 (2007).
Rule 112.8 Services of the Department of Human Resources and Official Duties 
The Department of Human Resources shall be available to the Joint Advisory Committee on Reconsideration and to the staff member concerned during the time that the case is being processed.  The time taken by all participants during Advisory Committee meetings, the time taken by Department of Human Resources personnel in the reconsideration process, and the time taken by Committee members in preparation for their meetings and in activities related to preparing the Committee's report shall be considered to be time devoted to official duties, and consequently no annual leave shall be charged for this purpose.
Cross References: None.
Rule 112.9 Time Limits Compliance by the Secretary General
Failure of the Secretary General to comply with any of the time limits set forth in this Chapter XII shall not provide grounds for an allegation of the denial of due process or give rise to any right of indemnity, provided that the Secretary General has made a good-faith effort, through due diligence, to comply with the time limits in the Chapter.  Nonetheless, the failure of the Secretary General to respond within the time periods set out in these Rules shall not prevent a staff member who has fully complied with his/her obligations within those time periods from pursuing his/her grievance through the administrative and adjudicatory process provided herein.
Cross References: All other Rules in this Chapter.
( NOTE:  PERSONS USING THE STAFF RULES ARE URGED TO CONSULT THE GENERAL CONDITIONS IN CHAPTER XIII, WHICH INCLUDE DEFINITIONS OF TERMS USED HEREIN, AS WELL AS THE CROSS REFERENCES FOLLOWING EACH RULE.  The cross-references are for consultation purposes only and are not an integral part of these Rules.  In case of any direct conflict between these Rules and the General Standards to Govern the Operations of the OAS General Secretariat, the General Standards shall govern; in case of any conflict between these Rules and an Executive Order, the instrument most recently issued shall govern; in case of any conflict between these Rules and an Administrative Memorandum, Directive, or Personnel Circular, these Rules shall govern.  You can find those other instruments online at � HYPERLINK "http://www.oas.org/legal" ��www.oas.org/legal�.
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