























12.3 Protected Animals
12.3.1 Turtles
12.4 Customary Law
12.5 Conclusion and Recommendations

13 Protection of National Heritage

13.1 Current Legislation
13.2 Conclusion and Recommendations

14  Conclusions

14.1 Development of New Environmental Legislation
14.1.1 Policy
14.1.2 Financial Resources and Personnel
14.1.3 Enforcement of Environmental Legislation
14.2 What the Law can Contribute

Legislation, International Treaties and
Conventions dealt with in the Review

References
Note on the Authors

Notes
At Independence, all Ordinances were redesignated Acts. These terms

are used interchangeably throughout the Review.

The unit of currency in Tuvalu is the Australian dollar. All amounts
are in Australian dollars unless otherwise specified.

viil

67
68
70
71

73

73
74

75

75
76
76
76
77

78

80
81






Acknowledgements

The consultants wish to thank the Office of the Prime Minister, the Office of the Attorney-

General and his staff and all those within the various Ministries, Departments and Councils
who made their time available and assisted with information.

Mere Pulea and David Farrier
























people of Tuvalu, not only into the effectiveness of environmental provisions in current
legislation but also into customary practices that are sensitive to the environment so that
they can be reinforced, if necessary, by appropriate legal provisions.












- regulating the erection and construction, demolition, conversion, alteration, repair,
sanitation and ventilation of public and private buildings and structures, including
requiring approval for new buildings

. providing for building lines and the layout of buildings

. prescribing conditions for the sites of buildings

. providing for the demolition of dangerous buildings

. regulating the making of pulaka pits and other excavations

. regulating advertising structures

. regulating the use of natural building materials

. establishing and controlling tree nurseries, forests and woodlands and selling the
produce

. preventing the erosion of land

. engaging in and promoting land reclamation

. carrying out sanitary services dealing with rubbish and excreta and prohibiting acts
detrimental to the sanitary condition of the area

. providing a public water supply

. regulating the sinking of wells and closing of wells

. preventing water pollution

. regulating the storage of inflammable and offensive materials

. preventing and removing public nuisances

. making and maintaining roads, paths, bridges, drains and water-courses

. regulating the planting or destruction of vegetation along roads or in public places

. providing that the owners and occupiers of land maintain it, clear it and keep it free of
vegetation and rubbish

. prescribing the conditions under which offensive trades may be carried on

. preserving and controlling the removal of any antique artefact.

If a council fails to perform any of the functions assigned to it, the Minister can make an
order directing it to do so, or transfer them to another person or body (s. 47).

One of the main ways councils can seek to perform their functions is by making bye-laws
(s. 52). Bye-laws can amend customary laws in spite of the recognition given to these under
the Laws of Tuvalu Act 1987 (s. 50(4)). They cannot, however set up licensing systems (s.
50(3A)).

The Minister can veto or amend proposed bye-laws because they do not come into force
unless he or she makes them (s. 51(2)). After giving the Council reasonable notice and
considering its representations, the Minister can cancel or amend existing bye-laws and
even make completely new ones (s. 51(3)).

2.4 Administrative Responsibilities for Environmental Maltters

Tuvalu’s national report for UNCED (Government of Tuvalu 1992) summarises the current
administrative responsibilities for environmental matters as follows:

Each Ministry deals with environmental issues falling within its own area of responsibility.
There is no single body with responsibility for environmental protection and management. An
attempt is now being made to initiate such co-ordination through the Office of the Prime






for which it was used” as well as in situations where the Government wishes to acquire the
land (e.g. to create a park or reserve).

The range of responsibilities which can be conferred on Local Councils is sufficiently
broad. The main issue which arises here is whether there is adequate supervision by the
Government over the effective exercise of these responsibilities. The question is a political
one, for the legal powers are adequate. The Government has chosen to delegate limited
supervisory power to the Maneapa, which elects and can dismiss the President of the
Council.
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4.7.1 Distribution Inter vivos

An owner may order the disposal of his property during his lifetime and this may be
allowed by the Lands Court if it is disposed of in accordance with the Lands Code. The
owner’s order may be altered or overruled if:

e any of his children or next of kin who are not guilty of neglect would suffer hardship;
or
. if the shares of the next of kin are grossly unfair.

The Land Court must first obtain the opinion of the other children or next-of-kin before
approving the distribution or gift. Only in five of the islands (Nanumea, Nui, Vaitupu,
Funafuti, Nukulaelae) is a testator permitted to stipulate that his estate may not be divided,
and his wishes must be upheld during the lifetime of his natural children. The estate may
only be divided when all the natural children have died. In Funafuti, an owner may not
distribute or give away his land held Kaitasi without the consent of other members of the
Kaitasi (Code 4).

4.7.2 Provision for Wife

If a husband and wife have lived together continuously for three years after the marriage
preceding the husband’s death, adequate provision must be made for the wife during her
lifetime. On her death or remarriage, the lands and pits given for her support must revert to
the husband’s family if there are no children to their marriage (Code 14).

4.7.3 Gifts
An owner has complete authority over the disposal of any land he has:

. received as a reward for his work;
i bought or received in exchange for a canoe or anything else; or
. received as an unreturnable land gift.

If the owner dies childless, has no brothers or sisters and is intestate (i.e. dies without
making a will), then the lands will be distributed to his paternal next of kin (s. 3(iii)). If the
owner has received a gift which must revert to the donor’s family, then he is prevented
from giving away the property if he or his “issue dies issueless” (s. 3(iv)). Members of the
different descent lines from the owners are entitled to use land through special gifting
arrangements.

Gifts for Nursing

Land gifts for special services given to a landowner are dealt with in the Lands Code. Land
can be granted in return for kind deeds done by a stranger for a landholder particularly if he
is elderly and/or sick. “A gift for nursing” can only be made by will and must be
confirmed by the Lands Court. The Lands Court has the discretion to make grants if it is
satisfied that the owner died intestate because he was prevented or incapable of making a
will. A gift for nursing will not exceed one land and one pit if the donor’s family nurses
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Where there is no will the estate will be distributed in accordance with the Lands Code.
The will of an intestate owner will only be settled by his next of kin if they can agree upon
the distribution and the approval of the Lands Court is obtained. But if no agreement can be
reached, then the estate will be divided as follows:

(i) if the owner has more than one spouse, the eldest son or the eldest daughter (where
there are no sons) of the first spouse will be the administrator. The children of the
first spouse will receive more lands than the children of the subsequent spouses. But if
any of the children are likely to suffer hardship by this distribution, the Lands Court
will distribute the lands irrespective of which category of land they are from;

(i) in the distribution of an estate between sons and daughters, the eldest son or the eldest
daughter, as the case may be, will take the larger share. This formula does not apply
in Vaitupu where the landowner may distribute his estate between his sons and
daughters in whatever proportion he wishes, provided the Land Court is satisfied that
adequate provision is made for the children;

(iii) a mother and father may jointly distribute their joint estate with the approval of the
Lands Court.

When an owner has no children and dies intestate or his will is not in conformity with the
Lands Code, the distribution of the estate will be made by the Lands Court in such a
manner that the land is not fragmented or subdivided. If there is insufficient land for
distribution to all the owner’s next of kin, then only those with small shares from a
previous distribution will receive shares. Men and women will share equally in such an
estate. The Lands Code prescribes in detail the formula for the distribution of land to the
next of kin (Code 9 (iv)(a)). The Lands Code further provides that the Lands Court should,
if possible, refuse to subdivide a land block when distributing an estate. Land blocks should
be distributed undivided as in this way the next of kin who receives small plots of land will
receive a larger share (Code 9(vi)).

4.8 Absentee Landowners

Leupena and Lutelu (1987:159) point out that as people travel more, problems of neglected
land and absentee ownership increase. The extent of the problem was not realised until a
recent census revealed the number of Tuvaluans who had emigrated. Contract employment
in Nauru has claimed, at one time or another, about 25 per cent of Tuvalu men and about
20 per cent are on contract work with German shipping companies as seamen. Some
Tuvaluans have migrated to Kiribati and there is inter-island migration within Tuvalu itself.

An absentee landowner may lose his land to his next of kin if he has lived away from his
island for 15 years. If the Lands Court is satisfied that neither the owner nor the owner’s
children will return to the island, then the estate will be distributed to the next of kin who
live on the island (Code 10(1)). This provision does not apply to Funafuti (Code 10(i1)).
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5.3 Other Planning Functions

The Local Government Ordinance provides a basic framework for planning law as it gives
Local Councils a number of planning functions, such as the preparation and the control of
schemes for improved housing layouts and settlements, and controls over the construction
of buildings. The Ordinance also introduces a system of structure plans in regulating new
buildings and providing for building lines and the layout of buildings. It also gives powers
to control traffic, to make and maintain roads, causeways, wharves, jetties and aerodromes,
to provide for lighting in public places and to maintain an electricity supply (Sch. 3(10)).

All these functions incorporate the positive aspects of planning which are designed to
improve the environment and manage the development of a community, town or settlement
in an orderly way. The requirement of planning permission is the key to the whole system
of regulatory planning as the Council could prohibit the construction of any new building
unless and until its approval has been obtained. The Local Council also has power to
require the removal or alteration of existing buildings and uses.

Schedule 3, section 11 of the Local Government Ordinance plainly regulates and controls
trade and industrial development. For example, one of the functions of the Council is to
prescribe the conditions under which any offensive trade or industry may be carried on, as
well as regulating all places of entertainment, recreation, lodging, eating houses and any
premises in which any profession, trade or business is carried on. It is possible that
conditions imposed by the Council could restrict land uses in certain areas, for reasons of
public health, safety and general welfare of the community, for example noxious trades.
Viewed in this light, section 11 upholds the Council’s rights to interfere with the
landowner’s uses of his land and could broadly appear to meet the test for zoning for
specific land uses.

The Council’s functions also extend to special forms of control. One of the objects of
planning is to preserve and enhance special features of a town or settlement and the
surrounding environment, and this can be partly achieved through the control of
development. Schedule 3 of the Local Government Ordinance deals with the establishment,
control and management of recreation grounds, open spaces and parks and enables Councils
to protect, preserve, prohibit or control the removal from any place of any antique artefact
(s. 12(d)(e)). The Council could refuse permission for development or attach conditions if
any development is detrimental to amenities. To preserve the pleasant features of the
environment, the Council also has functions to regulate or prohibit the planting, cutting or
destruction of trees or vegetation growing along any street, road or public place (Sch.

(1O

These council functions, if fully implemented, would allow the implementation of desired
land use planning goals despite the lack of a comprehensive physical planning legislative
framework and zoning laws. Pressured by population growth and budgetary constraints,
Local Councils have enormous responsibilities to expand and tailor environmental
programmes to meet the specific needs of individual islands. Local management plans
addressing traditional land use concerns such as subdivisions and the allocation of land
resources are an important tool for orderly development and could be of great benefit to the
community, particularly with central government oversight. Local plans, however, must be













































































































































































