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A BRIEF COMPARISON OF THE CONVENTION OF BIOLOGICAL DIVERSITY & THE APIA AND NOUMEA (SPREP) CONVENTIONS
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Convention on Biological Diversity

The Convention on Biological Diversity (CBD) is intended to provide an overarching framework for all levels of biodiversity (genes, species and ecosystems); wild and domesticated species; in-situ and ex-situ conservation; and biodiversity components outside national jurisdiction.
 The CBD has provisions that address protected areas, species protection and the regulation of threats to biodiversity.  It adopts a range of legal mechanisms to achieve its aims, in particular, the use of biodiversity planning, environmental impact assessment, incentives and benefit sharing.

The aims of the CBD are threefold: the conservation of biological diversity, the sustainable use of its components and the fair and equitable sharing of the benefits arising out of the utilisation of genetic resources.

“Biological diversity” is defined as meaning the variability among living organisms from all sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of which they are a part; this includes diversity within species, between species and ecosystems.

Other relevant definitions, for the purposes of comparison, are that of “protected area” which means a geographically defined area which is designated or regulated and managed to achieve specific conservation objectives; and “sustainable use” which means the use of components of biological diversity in a way and at a rate that does not lead to the long term decline of biological diversity, thereby maintaining its potential to meet the needs and aspirations of present and future generations.

The CBD reaffirms principles of international law, including the sovereign right to exploit natural resources within a States’ territory, but also the responsibility to ensure activities within their jurisdiction or control do not cause damage to the environment of other States or in areas beyond jurisdiction.

The application of the CBD extends to national jurisdiction, for the purposes of addressing the components of biological diversity and, for processes or activities, wherever they occur under the control or jurisdiction of a Party.
 This means that the CBD will apply to land territory, internal waters, territorial seas, continental shelf areas, archipelagic waters and exclusive economic zones., thereby having both terrestrial and marine application.

Parties to the CBD agree to do the following (bold indicates corresponding obligation in either the  1976 Convention on the Conservation of Nature in the South Pacific or 1986 Convention on the Protection of Natural Resources and the Environment of the South Pacific )

· Develop national strategies, plans or programmes for the conservation and sustainable use of biodiversity;

· Integrate the conservation and sustainable use of biodiversity into sectoral and cross-sectoral plans, programmes and policies;

· Identify components of biological diversity that are important for conservation and sustainable use; monitor those components;
 

· Identify processes and categories of activities that are likely to have significant adverse impacts upon the conservation and sustainable use;

· Establish a system of protected areas where special measures need to be taken to conserve biological diversity;

· Develop guidelines for the selection, establishment and management of protected areas;

· Regulate or manage biological resources important for the conservation of biological diversity whether within or outside protected areas, with a view to ensuring their conservation and sustainable use;

· Promote the protection of ecosystems, natural habitats and maintenance of viable populations of species in natural surroundings;

· Promote environmentally sound and sustainable development in areas adjacent to protected areas with a view to furthering protection of these areas;

· Rehabilitate and restore degraded ecosystems and promote the recovery of threatened species;

· Establish and maintain means to regulate, manage or control risks associated with living modified organisms;

· Prevent the introduction of, control or eradicate those alien species which threaten ecosystems, habitats or species;

· Endeavour to provide conditions needed for compatibility between present uses and the conservation of biological diversity and the sustainable use of its components;

· Preserve and maintain knowledge, innovations and practices of indigenous and local communities;

· Develop or maintain necessary legislation and or other regulatory provisions for the protection of threatened species  and populations;

· Where a significant adverse effect on biological diversity has been determined, regulate or manage the relevant processes or categories of activities;

· Adopt measures for the ex-situ conservation of components of biological diversity, preferably in the country of origin;
 

· Establishing and maintaining facilities for ex-situ conservation of and research on plants, animals and micro-organisms;

· Adopt measures for the recovery and rehabilitation of threatened species an for their reintroduction into their natural habitat under appropriate conditions;

· Regulate and manage the collection of biological resources from natural habitats for ex-situ conservation purposes so as not to threaten ecosystems and  in-situ populations of species;

· Integrate consideration of the conservation and sustainable use of biological resources into national decision making;

· Adopt measures relating to the use of biological resources to avoid or minimise adverse impacts on biological diversity;

· Protect and encourage customary use of biological resources in accordance with traditional cultural practices that are compatible with conservation or sustainable use requirements;

· Support local populations to develop and implement remedial action in degraded areas where biological diversity has been reduced;

· Encourage cooperation between governmental authorities and the private sector in developing methods for sustainable use of biological resources;

· Adopt economically and socially sound measures that act as incentives for conservation and sustainable use;

· Establish and maintain programmes for scientific and technical education and training; promote research that contributes to the conservation and sustainable use of biological diversity, particularly in developing countries and promote cooperation in the use of scientific advances;

· Promote and encourage understanding of the importance of and measures required for the conservation of biological diversity;

· Introduce appropriate procedures for environmental impact assessment of proposed projects that are likely to have a significant adverse effect on biological diversity with a view to avoiding or minimising such effects and, where appropriate, allow for public participation in such procedures;

· Introduce appropriate arrangements to ensure that the environmental consequences of its programmes and policies that are likely to have significant adverse effects are duly taken into account;

· Promote notification and exchange of information and consultation on activities which are going to have impacts on other States or areas outside jurisdiction;
 notify of potential imminent dangers and damage originating within a State’s jurisdiction that will affect other States;
 and, promote national agreements or emergency responses;

· Endeavour to create conditions to facilitate access to genetic resources for environmental sound used by other Contracting Parties and not to impose restrictions that run counter to the Convention (on mutually agreed terms and subject to prior informed consent);

· Provide for access and transfer of technology (including biotechnology) to developing countries under fair and most favourable terms;

· Facilitate the exchange of information, including scientific, technical and socio-economic research and information on training and surveying programmes, specialised knowledge and indigenous and traditional knowledge;

· Promote international technical and scientific cooperation in the field of conservation and sustainable use of biological diversity;

· Provide financial support and incentives in respect of national activities intended to achieve the objectives of the Convention; developed countries are to provide new resources to enable developing countries to meet the agreed full incremental cost of implementing measures which fulfil obligations of the convention.

The CBD establishes a Conference of the Parties (COP), Secretariat, Subsidiary body on Scientific, Technical and Technological Advice.
  Contracting Parties are required to report to the COP at regular intervals.
 The CBD also provides for such matters as dispute resolution,
 procedures for adopting protocols and annexes
 and provides for the formal procedures to implement the Convention.
  Annexes on identification and monitoring and on arbitration have been adopted.  In 2002, the Cartegena Protocol on Biosafety was adopted.  The Cartegena Protocol sets out procedures for the safe transfer, handling and use of living modified organisms resulting from biotechnology that may have an adverse effect on the conservation and sustainable use of biological diversity.

SPREP Conventions

Apia Convention

The 1976 Convention on the Conservation of Nature in the South Pacific (‘Apia Convention’) was signed in Apia, Western Samoa on 16 June 1976. However, the Convention did not come into effect until 1990 and only 4 countries in the region have ratified it.
 

The Convention aims to establish a broad framework for nature conservation in the South Pacific region.  The Preamble to the Convention states:

The Contracting Parties, Having in mind the Principles set out in the Declaration adopted by the United Nations Conference on the Human Environment at Stockholm in June 1972;

Convinced of the Urgency for action inspired by those Principles, especially in relation to the maintenance of the earth to produce essential renewable natural resources, the safeguarding of representative samples of natural ecosystems, and the safeguarding of the heritage of wildlife and its habitat;

Conscious of the importance of natural resources from a nutritional, scientific, educational, cultural and aesthetic point of view;

Conscious also of the dangers threatening these irreplaceable resources;

Recognising the special importance in the South Pacific of indigenous customs and traditional cultural practices and the need to give due consideration to such matters;

Desirous of taking action for the conservation, utilisation and development of these resources through careful planning and management for the benefit of present and future generations.

The primary purpose of the Convention is to facilitate the establishment of protected areas.  These are defined as being either a national park or nature reserve. 

National Park means: ‘an area established for the protection and conservation of ecosystems containing animal and plant species, geomorphological sites and habitats of special scientific, educative and recreational interest or a natural landscape of great beauty, which is under the control of the appropriate public authority and is open to visits by the public’.  

A National reserve means: ‘an areas recognised and controlled by the appropriate public authority and established for protection and conservation of nature, and includes strict nature reserves, managed nature reserves, wilderness reserve, flora or fauna reserve, game reserve, bird sanctuary, geological or forest reserve, archaeological reserve and historical reserve, these being reserve affording various degrees of protection to the natural and cultural heritage according to the purposes for which they are established.’ 

The Convention requires parties to:

· safeguard representative samples of natural ecosystems by establishing and maintaining national parks and reserves;
 

· prevent the exploitation of the natural resources of national parks for commercial profit except after the fullest examination;

· prohibit the hunting, killing or collection of specimens of the fauna or the destruction or collection of specimens of flora in national parks, except when carried out by or under the direction or control of appropriate authorities or for scientific purposes;

· provide for visitor entry and use of national parks;

· national reserves are to be maintained inviolate, as far as practicable, in addition to such uses as are consistent with the purposes for which the national reserve was established, permission may be granted to carry out scientific research;

· protect native flora and fauna from unwise exploitation or other threats that may lead to their extinction;
 

· provide for the listing and protection of endangered species;
 

· allow the hunting, killing, capture or collection of listed specimens only with the permission of the appropriate authority, such permission only being granted  under special circumstances in order to further scientific purposes or when essential for the maintenance of the equilibrium of the ecosystem or the administration of the area in which the plant or animal is found;

· carefully consider the consequences of the deliberate introduction into ecosystems of species which have not previously occurred therein;

· make appropriate provision for customary use of areas and species in accordance with traditional cultural practices (notwithstanding other obligations in Articles III, IV and V);

· undertake to cooperate in the matters of environmental research, information exchange, and training of personnel.

The South Pacific Commission (which has now been superseded by SPREP) provides for the bureau duties of the Convention.

Evolving principles of international environmental law

The Apia Convention was drafted and entered into force before the CBD.  It was based upon principles developed in the Declaration of the United Nations Conference on the Human Environment (Stockholm Declaration) which emphasise the protection and improvement of the human environment.  The Stockholm Declaration recognises humankind’s fundamental right to ‘freedom, equality and adequate conditions of life, in an environment of a quality that permits a life of dignity and well being’
 and also identifies the now widely accepted principle that ‘states have … the sovereign right to exploit their own resources pursuant to their environmental policies, and the responsibility to ensure activities within their jurisdiction or control do not cause damage to the environment of other States or areas beyond the limits of national jurisdiction’.
  

In contrast, the CBD was developed contemporaneously with the Rio Declaration on Environment and Development and Agenda 21.  Whilst Rio builds upon the Stockholm Principles, it also goes significantly further in developing principles such as the principle of intergenerational equity;
 common but differentiated responsibility;
 improving scientific understanding through technology transfer;
 access to information and public participation in environmental decision making;
 the precautionary principle;
 the polluter pays principle;
 environmental impact assessment;
 co-operation with other States in emergencies and where activities may have significant effects;
 and recognising the role of women and indigenous peoples.
  Many of these principles are inherently reflected in the text of the CBD and form the background to its application.

Protected Areas and Species

The primary subject matter of the Apia convention is protected areas and threatened species.  Both of these are extensively covered by the CBD and resolutions of its COP. However, the obligations under each Convention are somewhat different.

The concept of what a protected area is and its role in biodiversity protection has evolved significantly in the past 20 years.  There has been movement away from the traditional concept of ‘locking up’ areas for conservation and a move towards aligning biodiversity conservation with sustainable use of natural resources.  In other words, there has been a recognition that there is a spectrum of protected areas, going from strict nature conservation to multiple use areas, which reflect different levels of human interaction with the protected environment and involve different legal and management regimes.  

The Apia Convention, although general in its direction to establish protected areas, by definition, conceives of protected areas as places where human activities should be prohibited, save for limited customary activities.  In other words, obligations relate primarily to the establishment of strict nature conservation areas as distinct from areas where sustainable human activities may continue.

The Apia Convention is arguably more prescriptive than the CBD in the mechanisms for achieving its objective.  In this regard, it directs parties to prohibit or limit certain activities within national parks and nature reserves. However, the CBD takes an approach that is focussed upon developing biodiversity strategies and using management plans and guidelines to achieve conservation outcomes. In most instances, this will incorporate the regulation of activities that may effect biodiversity.  The CBD also seeks to address biodiversity conservation outside the boundaries of protected areas, recognising that these areas play an important role as buffer zones and in their own right.

Similarly, in relation to threatened species, the Apia Convention also seeks to prevent certain actions in relation to species inscribed on the lists of endangered fauna and flora that are threatened with extinction.  These types of measures again are more focussed on regulation of specific activities than the CBD obligations to develop legislation that recognises the protection of threatened species.  However, the CBD goes further in requiring States to take positive measures for the recovery and rehabilitation of species. 

Both the Apia Convention and CBD address the issue of alien invasive species, although again with different emphases.  The Apia Convention requires parties to consider ‘consequences’ of introducing alien species, whereas the CBD seeks to prevent the introduction of species and to control and eradicate them – clearly a more onerous obligation.

 Indigenous rights

Under the Apia Convention, traditional or customary rights remain paramount and customary uses of areas and species in accordance with traditional cultural practices may be provided for. There is no qualification upon this provision for uses that may have detrimental effects upon the species or area.  

The CBD contains a number of provisions that recognise the relationship between indigenous communities and their environment. These specifically include obligations to preserving and maintaining knowledge and practices of indigenous peoples, promoting and encouraging customary uses of biological resources that are compatible with conservation and sustainable use requirements and supporting local populations in addressing land degradation. The CBD also seeks to endeavour to provide conditions needed for compatibility between present uses and the conservation of biological diversity and the sustainable use of its components. 

What emerges when comparing the CBD obligations with the primacy of continued traditional use under the Apia Convention is that there may be a tension between customary use and conservation of biodiversity. Clearly, under the Apia Convention, this tension would be resolved in favour of allowing traditional uses to continue notwithstanding their impacts.

Noumea Convention 

The 1986 Convention on the Protection of Natural Resources and the Environment of the South Pacific (‘Noumea Convention’) came into force in 1990 and has been ratified by 26 States. 

The preamble states that the Parties: 

“Fully aware of the economic and social value of the natural resources of the environment of the South Pacific Region;

Taking into account the traditions and cultures of the people as expressed in accepted customs and practices;

Conscious of their responsibility to preserve their natural heritage for the benefit and enjoyment of present and future generations;

Recognizing the special hydrological, geological and ecological characteristics of the region which requires special care and responsible management;

Recognizing further the threat to the marine and coastal environment, its ecological equilibrium, resources and legitimate uses posed by pollution and by the insufficient integration of an environmental dimension into the development process;

Seeking to ensure that resource development shall be in harmony with the maintenance of the unique environmental quality of the region and the evolving principles of sustained resource management;

Realizing fully the need for co-operation amongst themselves and with competent international, regional and sub-regional organizations in order to ensure a co-ordinated and comprehensive development of the natural resources of the region;

Recognizing the desirability for the wider acceptance and national implementation of international agreements already in existence concerning the marine and coastal environment;

Noting however, that existing international agreements concerning the marine and coastal environment do not cover, in spite of the progress achieved, all aspects and sources of marine pollution and environmental degradation and do not meet the special requirements of the South Pacific Region;

Desirous to adopt the regional convention to strengthen the implementation of the general objective of the Action Plan for managing the Natural Resources and the Environment of the South Pacific Region adopted at Rarotonga, Cook Islands, on 11 March 1982.

The Convention area is defined to include the 200nm (exclusive economic) zones of the Pacific States that have ratified the Convention, established in accordance with international law, and those areas of high seas enclosed on all sides by those exclusive economic zones.
 It does not include internal waters or archipelagic waters of the Parties.

The Noumea Convention requires parties to (CBD related obligations bolded):

· endeavour to conclude bilateral or multilateral agreements for the protection, development and management of the marine and coastal environment of the Convention area;

· prevent, reduce and control pollution from any source, and to ensure sound environmental management and development of natural resources., using for this purpose the best practicable means at their disposal, and in accordance with their capabilities.  In doing so the Parties shall endeavour to harmonise their policies at the regional level;
 

· taking into account existing internationally recognised rules, standards and practices and procedures, cooperate with competent global, regional and sub-regional organisations to establish and adopt recommended practices, procedures and measures to prevent, reduce and control pollution;

· take all appropriate measures to prevent, reduce and control pollution in the Convention area caused by discharges from vessels;

· take all appropriate measures to prevent, reduce and control pollution in the Convention area caused by coastal disposal or by discharges emanating from rivers, estuaries, coastal establishments, out fall structure or any other source in their territory;

· take all appropriate measures to prevent, reduce and control pollution in the Convention area resulting directly or indirectly from exploration and exploitation of the seabed and its subsoil;

· take all appropriate measures to prevent, reduce and control pollution in the Convention area resulting from discharges into the atmosphere from activities under their jurisdiction;

· take all appropriate measures to prevent, reduce and control pollution in the Convention area caused by dumping from vessels, aircraft, or man made structures at sea, including the effective application of the relevant internationally recognised rules and procedures relating to the control of dumping of wastes and other matters;
 

· Parties agree to prohibit the dumping of radioactive wastes  or other radioactive matter in the Convention area;

· take all appropriate measures to prevent, reduce and control pollution in the Convention area resulting from the storage of toxic and hazardous waste;

· take all appropriate measures to prevent, reduce and control pollution in the Convention area which might result from the testing of nuclear devices;

· take all appropriate measures to prevent, reduce and control environmental damage in the convention area, in particular coastal erosion caused by coastal engineering, mining activities, sand removal, land reclamation and dredging;

· take all appropriate measures to protect and preserve rare or fragile ecosystems and depleted, threatened or endangered flora and fauna as well as their habitat’.
 
· as appropriate, to establish protected areas, and prohibit or regulate any activity likely to have adverse effects on the species, ecosystems or biological processes that such areas are designed to protect;
 

· co-operate in taking all necessary measures to deal with pollution emergencies in the Convention area, whatever the cause  of such emergencies, and to prevent, reduce and control pollution or the threat of pollution resulting therefrom;

· Where a party becomes aware of a case in which the Convention area is in imminent danger of being polluted or has been polluted, it shall immediately notify other countries and territories it deems likely to be affected by such pollution, as well as the Organisation;

· develop and maintain technical guidelines and legislation for environmental impact assessment, giving adequate emphasis to environmental and social factors to facilitate balanced development of their natural resource and planning of their major projects which might affect the marine environment in such a way as to prevent or minimise harmful impacts on the convention area;
 assessment is of the potential effects of projects on the marine environment, so that appropriate measures van be taken to prevent any substantial pollution of, or significant and harmful changes within the Convention area,
 public comment shall be invited where appropriate;

· cooperate in scientific research, environmental monitoring, and the exchange of data and other scientific and technical information related to the purpose of the Convention & provide technical and other assistance in fields relating to pollution and sound environmental management;

· transmit information (report) on the measures adopted by them to implement the Convention.

SPREP is responsible for performing the secretariat functions of the Convention, which include: preparing for and convening meetings of the parties, transmitting information about the Convention to the parties, co-ordinating and implementing activities agreed to by the parties and co-ordinating with other competent global, regional and sub-regional bodies.

In addition to the obligations found within the body of the convention, there are also two protocols which have been adopted by the parties. States cannot become a party to the convention without becoming, at the same time, a party to at least one of the protocols.

The first Protocol is the Protocol for the Prevention of Pollution of the South Pacific Region by Dumping (“Dumping Protocol”).   The Dumping Protocol is intended to be consistent with the London Convention on the Prevention of Marine Pollution by Dumping of Waste and Other Matter 1972 (“London Convention”).
 The general obligation of the Dumping Protocol is to “take all appropriate measures to prevent, reduce and control pollution in the Protocol Area by dumping”.
  The Dumping Protocol then creates a prohibition for the dumping of wastes and other matters listed in Annex I to the protocol;
 establishes the need for permits to dump wastes and other material listed in Annex II
 and requires general permits for the dumping of all wastes or other matter not listed in Annex I or II.
  Measures for determining the factors to be considered when allocating of permits, issuing permits, dealing with emergencies are also provided for in the Protocol and enforcing compliance with obligations under the Protocol are also provided for.
 

The second Protocol is the Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region (“Pollution Emergencies Protocol”).  Although not expressly noted in the preamble, the Pollution Emergencies Protocol appears to be largely based upon the International Convention on Oil Pollution Preparedness, Response and Co-operation 1990 (“OPRC”).  Parties to the Pollution Emergencies Protocol are required to, “within their respective capabilities, co-operate in taking all necessary measures for the protection of the South Pacific Region from the threat and effects of pollution incidents.”
  Parties are required to, “establish and maintain, or ensure the establishment and maintenance of, them means of preventing and combating pollution incidents, and reducing the risk thereof.”
   Parties are also required to exchange information about the implementation of the Protocol;
 ensure appropriate procedures are in place to report on the occurrence of pollution incidents;
 and to assist in addressing pollution incidents when requested.

An analysis of the marine pollution provisions of the Noumea Convention and the Dumping and Pollution Emergencies Protocols and their relationships to the London Convention and the OPRC was undertaken by Captain Peter Heathcoate and  Masio Nidung in 1996 and remains relevant.
 Therefore, they are not addressed in this paper other than to note that the Noumea Convention is a very wide ranging Convention that addresses multiple regional environmental issues and management responses.

Comparison with CBD

The primary obligations relating to biodiversity conservation and environmental protection are those found in Articles 4.1 (bilateral and multilateral agreements for protection, development and management of marine and coastal areas); 13 (preventing, reducing and controlling environmental damage, in particular coastal erosion), 14 (protect and preserve rare and fragile ecosystems and depleted, threatened or endangered flora and fauna and habitats), 16 (develop processes for environmental impact assessment) and 17& 18 (scientific and technical cooperation and assistance). These are all matters that are provided for in the CBD.  However, the following comparative comments can be made.

Convention Area

The CBD is intended to apply to both the land and sea territory of State parties. In contrast, the Noumea Convention only applies to the convention area, which is exclusively marine.  That area comprises not only the territorial waters and exclusive economic zones of the States, but interestingly also applies to high seas, to the extent that they are enclosed by the EEZs of Parties to the Convention.  This aspect of the Noumea Convention is extremely significant, particularly when considering opportunities for regional cooperation for environmental protection in the high seas.

At this point, it is also useful to note that the area covered by the Noumea Convention overlaps to a limited extent with the area of the Apia Convention.  As such, the four States that are party to both Conventions may have dual obligations in relation to marine protected areas and species.

Bilateral and multilateral regional cooperation

The obligation to endeavour to conclude bilateral and multilateral agreements for the protection, development and management of the marine environment of the Convention area is a matter that has no equivalent provision in the CBD.  To the extent that the CBD addresses transboundary issues, it is only to require notification in respect of impacting activities and cooperation in respect of research and information sharing.  Promoting sub-regional agreements is important in fostering better communication and, in an area such as the Pacific, offers an important tool for sharing tasks relating to management and protection of resources.  

Additionally, as a result of the definition of the convention area to include high seas, these provisions, if implemented can be used to achieve protection of biological diversity which is outside the scope of the CBD.
 

Preventing Environmental Damage 

The obligations in the Noumea Convention to prevent environmental damage are quite specific and focus on coastal erosion as a result of particular activities.  In contrast, the CBD uses language that is more general, referring to regulating and managing processes and activities that may have a significant effect on biological diversity and conducting environmental impact assessment (see below).

Protected Areas and Species

The language in the Noumea Convention in relation to protected areas and species is more general than that used in the Apia Convention, referring to taking all appropriate measures to protect ecosystems.  However, particularly in relation to protected areas, the Noumea Convention makes reference to prohibiting and regulating activities that may have an adverse effect on species, ecosystems or biological processes.  As noted above, the provisions of the CBD are more general rather than proscriptive in their wording.

Furthermore, the protected area and species conservation provisions of the Noumea Convention are specifically related to the marine environment, whereas the CBD provisions apply equally to marine and terrestrial areas and species.

Environmental Impact Assessment

The development of procedures for environmental impact assessment is required under both the CBD and the Noumea Convention.  The Noumea Convention provision is more specific in that it requires guidelines and legislation to be developed and maintained, that emphasise environmental and social factors.  

Further, the Noumea Convention provision also is intended to apply to major projects which might effect the marine environment, whereas the CBD requires environmental impact assessment of proposed projects that are likely to have significant adverse effects on biodiversity.  

Both Conventions refer to the role of public participation in the environmental impact assessment process, as appropriate.

Cooperation in scientific research, monitoring, exchange of data and information is also referred to in articles under both Conventions.  Under the Noumea Convention, the focus of this information sharing is in the fields of pollution and sound environmental management.  Under the CBD, the focus is on research and information that contributes to the conservation and sustainable use of biological diversity.

Brief Rationale for Continued Operation of the Apia and Noumea Conventions

Herr notes that “the challenge of environmental protection in the South Pacific is as varied and as complex as the tens of thousands of islands, islets, atolls, motu, reefs, rocks, skerries and sandbanks that make up the terrestrial portion of this vast region.”
 The area is one of contrasts geographically and politically and all States are struggling to develop economically.  This context must be borne in mind when considering the effectiveness of the Conventions.

The Apia Convention (and, to a lesser extent the Noumea Convention) has been criticised as being out of date and no longer relevant in light of the CBD. Although all of the subject matter of the Apia Convention is now dealt with in the CBD and there is some overlap with the Noumea Convention, that does not necessarily mean that the Conventions are no longer relevant.  

It is true that international environmental law in relation to species protection and protected areas has developed significantly since the Apia Convention was drafted in 1976 and that the Convention has only limited ratification in the region.  However, it is a matter for the Parties to the Convention to determine its future application, and not a matter to be prescribed by external bodies.

In relation to the Noumea Convention, it is clear that it is playing an important role in relation to developing a regional framework to address marine pollution.  It appears that most of the recent conferences of the parties to the Convention have focussed on this aspect of the Convention and not the biodiversity protection aspects.  However, as noted above, the biodiversity aspects both complement and supplement obligations found under the CBD.  Accordingly, there is scope to pursue greater co-ordination in respect of regional actions for marine biodiversity protection.

The role and significance of regional conventions cannot be overstated.  The Noumea Convention, in particular, allows for a co-ordinated approach to be taken to implement and build upon international obligations found in a number of global instruments.  Regional fora also foster co-operation between States facing similar issues and drives regional discussion and collaboration towards addressing those issues.  This may involve the development of joint programmes for implementation of Convention obligations, or at a global level, enabling States with similar parties to develop a strong and unified position to take into other international for a, such as conferences of the parties to international instruments such as the CBD.

Herr states that: 

It would be impossible to manage all the diverse types of environment in the Pacific Islands collectively even if the political will existed to pursue this course of action.  Nonetheless, a regional response to some of the environmental protection has added real capacity to over extended PICs.
 

Similarly, at the 2005 conference of the plenipotentiaries to the Noumea Convention, Asterio Takesy, the Director of SPREP, noted: 

The point has been well made that individual countries should subscribe directly to the international instruments and not bother with another layer of bureaucracy. My answer to this is that the international instruments actually encourage regional agreements as a means of facilitating the work of their secretariats. Regional arrangements have the advantage of allowing global issues to be placed and made sense of within a regional context. They also allow scarce resources to be more closely aligned to local needs and offer a forum for Pacific island countries to share common interests and concerns. 
These comments support the ongoing use of regional conventions and a forum such as SPREP to deliver outcomes that are relevant to the regional community and are endorsed by the author.
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� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 6


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 7


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 8


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 9


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 10.1


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 10.1


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art.11


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art.12


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art.13


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 14


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 14


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 15.1


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 15.2


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 16.1


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 16.2


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 16.3


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 17 & 18


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 19.


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art 21


� Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art 27.1


� Protocol for the Prevention of Pollution of the South Pacific Region by Dumping – Preamble 4th Recital 


� Protocol for the Prevention of Pollution of the South Pacific Region by Dumping Art.3.1


� Protocol for the Prevention of Pollution of the South Pacific Region by Dumping Art 4


� Protocol for the Prevention of Pollution of the South Pacific Region by Dumping Art 5


� Protocol for the Prevention of Pollution of the South Pacific Region by Dumping Art 6


� Protocol for the Prevention of Pollution of the South Pacific Region by Dumping Arts 7, 11, 10 and 12


� Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region Art 3.1


� Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region Art 3.2


� Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region Art 4


� Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region Art 5


� Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region Art 6


� Heathcoate, P & Niding, M “Consideration of Regional Environmental Conventions and Their Global Counterparts” (1996) www.sprep.org


� bearing in mind that any provisions relating to the high seas would still be subject to the application of UNCLOS And States rights thereunder


� Herr, R “Environmental Protection in the South Pacific: The effectiveness of SPREP and its Conventions” (2002) Yearbook of International Co-operation on Environment and Development 2002/03 p.41


� Herr, op cit p.44
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