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RECOMMENDATIONS FOR THE NATIONAL BIOSAFETY FRAMEWORK

The following recommendations are made in relation to provisions of the proposed law to give effect to each of Tuvalu’s principal obligations and rights under the Cartagena Protocol –

Act or Regulations

1.
The foundation of the regulatory regime may be either a stand-alone Act or Regulations made under the Environment Protection Act 2007 (after its enactment). It is recommended that the option of regulations be considered the preferred option. There is general support for the enactment of the Environment Protection Bill as a framework Act under which a range of regulations is required in the short and medium terms.
Harmonisation with Biosecurity law

2.
There is a need to harmonise certain definitions and provisions of the draft Biosecurity Bill with those proposed for the Biosafety law. The precautionary approach should be mentioned in both laws and it may be appropriate to clarify that risk assessments relating to the transboundary movements of LMO’s shall be undertaken under the auspices of the biosafety regime. There are notes in 4.2.2 (indicated in capital letters) which identify some changes to the draft Biosecurity Bill which may better accommodate the biosafety regulatory regime.

General Provisions for Biodiversity Protection
3.
The proposal to include a separate Part of the new Environment Protection Act dealing with “Protection of the Biodiversity” is appropriate and shall provide a form foundation for the biosafety regulations and a range of other regulations dealing with the implementation of the CBD.
The Precautionary Approach

4.
The precautionary approach will become a feature of Tuvalu’s laws, with particular application in this context. As noted above it should have application in both the biosafety and biosecurity laws. It is a feature of the proposed Environment Protection Act.

5.
Tuvalu’s approved National Biosafety Policy should also make clear references to the application of the precautionary approach.

The designation of a National Competent Authority and a National Focal Point

6.
The designation of the National Environment Council as the National Competent Authority is appropriate given its multi-representational make-up. The roles of the Council as a competent authority are clearly spelled out in the draft Environment Protection Act and the proposed Environment Protection (National Environment Forum and Council) Regulations.
7.
It is also appropriate that DoE be designated as the national focal point. This is again a feature of the proposed Environment Protection Act.

Obligations under the AIA Procedure (Risk Assessments)

8.
Careful consideration should be given to requiring that risk assessments be extended in their scope to identify a demonstrable benefit to Tuvalu before they can be said to be a basis for the granting of an authorisation to import an LMO.

9.
Appropriate provision must be made for the confidentiality of commercial information given under the Protocol.

10.
Regional and bilateral arrangements to facilitate Tuvalu’s compliance with these obligations should be considered.

Notification of LMO-FFP’s and LMO’s for contained use or in transit

11.
The Law should require that notifications be given in relation to the import of all LMO’s into Tuvalu regardless of the purpose intended for them. Exemptions should only apply if approved by the National Competent Authority (NEC) in accordance with the provisions of the Protocol, and if other relevant laws are complied with.

12.
LMO-FFP’s and LMO’s for contained use or in transit should be regulated in the new legislation, and also under existing laws relating to biosecurity etc. 

Unintentional Releases of LMO’s and Illegal transboundary movements of LMO’s

13.
Appropriate provisions must be made in the Law to deal with unintentional and illegal transboundary movements of LMO’s as required by the Protocol. This should be extended to unintentional and illegal releases also.

Provision of information to the Bio-safety Clearing House

14.
This shall be the responsibility of DoE in its capacity as national focal point.
Capacity Building

15.
General provision can be made in the law to ensure that capacity building is facilitated and promoted.

Other legislative reforms

16.
Consideration could be given to making other appropriate and relevant provision in the laws of Tuvalu. These might focus on such issues as the regulation of permissible activities by foreign enterprises in a law which regulates foreign investment, the prescription of prohibited activities in a law which provides for the licensing of businesses, and the protection of consumer rights and the labelling of products. 
PART 1 – BACKGROUND AND OBJECTIVES

1.1
The National Biosafety Framework Project

With assistance from the United Nations Environment Programme, Tuvalu has embarked upon the task of formulating a National Biosafety Framework. This project is being implemented by the Department of Environment. 

1.2
The Basic Documents

The approach taken at national level is founded upon the provisions of the following international documents -

· Agenda 21 adopted at the UN Conference on Environment and Development at Rio de Janerio, June 1992

· The Convention on Biological Diversity (the “CBD”)

· The Cartagena Protocol to the CBD 2002

· UNEP International Technical Guidelines for Safety in Biotechnology (November 1995)

1.3
Some key Statements and Provisions from the Basic Documents

Agenda 21 –

“Biotechnology promises to make a significant contribution in enabling the development of, for example, better health care, enhanced food security, improved supplies of potable water, more efficient industrial development processes for transforming raw materials, support for sustainable methods of afforestation and reforestation, and detoxification of hazardous wastes.”

The Convention on Biological Diversity –

Parties to this Convention are obliged to -

Article 8(g) – “Establish or maintain means to regulate, manage or control the risks associated with the use and release of living modified organisms, resulting from biotechnology which are likely to have adverse environmental impacts, that could affect the conservation and sustainable use of biological diversity, taking into account the risks to human health”.

Article 19.3 – “Consider the need and modalities of a protocol setting out appropriate procedures, including, in particular advance informed agreement, in the field of the safe transfer, handling and use of any living modified organism resulting from biotechnology that may have adverse effect on the conservation and sustainable use of biological diversity”.

The Cartegena Protocol –

The precautionary principle is given effect in relation to this Protocol and a key objective under Principle 15 is to –

“Contribute to ensure an adequate level of protection in the field of the safe transfer, handling and use of living modified organisms resulting from the modern biotechnology that may have adverse effects on the conservation and sustainable use of biological diversity, taking into account risks to human health, and specifically focussing on transboundary movement”.

1.4
The International Agencies

The key international agencies in this context are –

· The United Nations Environment Programme (UNEP)

· The Global Environment Facility (GEF)

The GEF has been designated as the overall financial mechanism for the CBD.

1.5
Recognition of the importance of the small island developing States

The Cartagena Protocol goes to some lengths to acknowledge the importance of the small island developing States in this context. Article 22 deals with capacity building and notes the particular needs of the developing country Parties, “in particular the least developed and small island developing States among them…”

Interestingly however, when pilot projects were undertaken after November 1997, not a single small island developing State was included amongst the 18 countries selected for this purpose. And China would appear to have been the country closest to the Pacific.

1.6
Fundamental Objectives 

The Basic Documents identify the following fundamental objectives in the context of developing National Biosafety Frameworks –

(a)
Much emphasis is placed on the concepts of regulation, management and control;

(b)
A key focus is on the “risks” associated with the use and release of living modified organisms (LMO’s);

(c)
The potential for adverse affects on human health and on the environment generally are acknowledged;

(d)
These adverse impacts may affect the conservation and sustainable use of biological diversity;

(e)
Capacity building is crucial, and access to financial resources and to transfers of technology are noted in this regard;

(f)
Regard must be had to the “different situation, capabilities and requirements of each Party”;

(g)
The need for arrangements to facilitate the sharing of knowledge and information is an important aspect;

(h)
A clear focus is placed on transboundary movement;

(i)
The raising of public awareness is an important feature, and reference is made to facilitating private sector involvement; and

(j)
Harmonisation of arrangements at sub-regional, regional and global levels is called for.

1.7
Placing this Legislative Review in context

A review of relevant legislation is a single step in the process of formulating a National Biosafety Framework. There is a need to take account of a great many important factors, including existing applications of biotechnology within a country, the extent and impact of releases of LMO’s and systems aimed at assessing and managing risks.

With such matters in mind UNEP has identified four main elements of a National Biosafety Framework –

1.
A regulatory system to address safety in the field of modern biotechnology.

2.
An administrative system to handle requests for permits for certain activities such as releases of LMO’s.

3.
A decision making system that includes risk assessment and management for the release of LMO’s.

4.
Mechanisms for public participation and information.

The review of legislation must assist in applying a proper focus on these elements. In this way the implementation of the National Biosafety Framework can be facilitated by the clear conceptualisation of practical and achievable administrative arrangements in Tuvalu applying under its laws.

PART 2 – TUVALU’S INTERNATIONAL OBLIGATIONS

2.1
The Cartagena Protocol
	Note: The provisions of the Cartagena Protocol are technical and complex, and a full understanding of their substance and application can only be achieved by knowing the background, and their context vis-à-vis other international conventions and arrangements. It is not proposed to offer such explanations here. The purpose of this Review is to identify the obligations that Tuvalu has assumed under this Protocol. For a more thorough explanation and analysis of the nature and extent of the provisions of the Cartagena Protocol it is suggested that reference be made to the IUCN publication An Explanatory Guide to the Cartagena Protocol on Biosafety.


Background

The Protocol is based upon Article 19(3) of the CBD which provides –

“The Parties shall consider the need for and modalities of a protocol setting out appropriate procedures, including, in particular, advanced informed agreement, in the field of the safe transfer, handling and use of any LMO resulting from biotechnology that may have an adverse effect on the conservation and sustainable use of biological diversity”.

Accordingly, the objective of the Protocol is said in Article 1 to be –

“To contribute to ensuring an adequate level of protection in the field of the safe transfer, handling and use of LMO’s, taking also into account risks to human health, and specifically focusing on transboundary movement”.

The Precautionary Approach

The precautionary approach provided for in Principle 15 of the Rio Declaration has particular application in this context. States are obliged to “widely apply” the precautionary approach in accordance with their capabilities.
	The key aspect of the Precautionary Approach

“Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation”. (Principle 15 – Rio Declaration)


This can be said to be a principal obligation applying in this context. 

THE OTHER PRINCIPAL OBLIGATIONS

1.
Designation of a competent authority (Article 19)

Tuvalu must designate one or more national competent authorities to be responsible for performing the administrative responsibilities of the Protocol. This authority must be authorised to act on behalf of the State in regard to these responsibilities.

2.
Obligations arising under the Advanced Informed Agreement (AIA) Procedure 
(Article 7)

Tuvalu’s obligations relate to the following matters –

(a)
Notification must be given of any transboundary movement of a LMO from Tuvalu. Certain information must be provided in accordance with Annex 1, and this relates to the exporter, the LMO and the use for which the LMO is intended.

(b)
Within 90 days of Tuvalu receiving a notification of the transboundary movement of a LMO to Tuvalu, receipt of the notification must be acknowledged.

(c)
Within 270 days of receiving the notification of the transboundary movement of a LMO to Tuvalu, the decision in relation to the proposed import must be advised to the notifier and to the Biosafety Clearing-House established under the Protocol. The decision can be an approval of the import, a rejection of it, a request for further information or a deferral for a stated period of time. (A failure to communicate a decision within this time frame does not imply consent to the import).

(d)
Tuvalu’s decisions under paragraph (c) must be based on a risk assessment carried out in a scientifically sound manner. The risk assessment requirements are stated in Article 15 and Annex III. The impact on sustainable development and the risks to human health must be considered. The precautionary principle may be applied and socio-economic factors may be taken in to account. The exporter may be required to carry out the risk assessment, and to meet the costs of it.

(e)
The exporter must be permitted to nominate any information provided under the AIA arrangements to be kept confidential. Justification for the confidential nature of the information may be requested. No commercial use may be made by Tuvalu of any confidential information provided in this way.

(f)
Given its circumstances it may be said that Tuvalu is under some obligation to consider bilateral, regional or multilateral agreements or arrangements regarding the transboundary movement of LMO’s. This is based upon the almost certain lack of scientific capacity that may be available to Tuvalu to undertake the necessary risk assessments.
	Excluded LMO’s from the AIA arrangements
· LMO’s in transit

· LMO’s destined for contained use

· LMO’s intended for direct use for food, feed or for processing (LMO-FFP’s) (but prior consent may be provided for under Tuvalu’s laws)

· LMO’s identified by the meeting of the Parties as being unlikely to have adverse effects

· LMO’s that are pharmaceuticals for humans that are addressed by other relevant international agreements or organisations


3.
Notification of LMO-FFP’s

If Tuvalu were to export any LMO-FFP then it must be accompanied by documentation indicating that it “may contain” an LMO, and that it is not intended for intentional introduction to the environment.

Tuvalu would be entitled to prescribe in its domestic laws that it requires advance notification and approval of any proposed transboundary movement of any LMO-FFP.

4.
Unintentional releases of LMO’s

In relation to any unintentional transboundary movements of LMO’s, Tuvalu must –

(a)
comply with the Protocols notification and consultation requirements; and

(b)
provide to the Biosafety Clearing-House details of a contact point for receiving 
any such notifications given by other Parties.

5.
Illegal transboundary movements of LMO’s

Measures must be adopted within Tuvalu to prevent and penalise transboundary movements of LMO’s that occur in contravention of Tuvalu’s laws. Requests may be made to the party of origin to dispose of the LMO’s by repatriation or destruction.

6.
Provision of information to the Bio-safety Clearing House

The following are examples of the types of information that Tuvalu is obliged to provide to the Bio-safety Clearing House –

(a)
Decisions on import or release of LMO’s, including those made under the AIA arrangements;

(b)
The existence of any domestic law, regulation or guideline for implementation of the Protocol, including any law requiring prior notification and approval of any transboundary movement of a LMO-FFP;

(c)
Any determination that a decision will be made on the first import of a particular LMO-FFP in accordance with a risk assessment;

(d)
Summaries of risk assessments or environment reviews of LMO’s generated by Tuvalu’s regulatory process;

(e)
Bilateral, regional and multilateral arrangements under Article 14; and

(f)
Any illegal movements of LMO’s.

7.
Capacity Building

Tuvalu must cooperate in the development and strengthening of human resources and institutional capacities within Tuvalu and in other developing countries. (However, it cannot expect any specific commitments from the developed countries in this regard).

2.2
The Convention on Biological Diversity

As noted above, Article 8(g) of the CBD calls on Parties to –

“Establish or maintain means to regulate, manage or control the risks associated with the use and release of living modified organisms, resulting from biotechnology which are likely to have adverse environmental impacts, that could affect the conservation and sustainable use of biological diversity, taking into account the risks to human health”.

2.3
Other relevant Conventions

Some of the international instruments that may be considered in the context of biosafety were identified in a report prepared in this context in the Kingdom of Tonga, and note the following-

(a)
Codex Alimentarius - The Codex Alimentarius Commission is the internationally recognised body for setting standards relating to food safety.  The objectives of Codex standards are to protect the health of consumers and ensure fair practices in the trade of food.  
(b)
International Plant Protection Convention (IPPC) - The IPPC seeks to prevent the spread (and introduction to new countries) of pests to plant and plant products around the world, and to promote appropriate measures to control these pests.  Contracting parties are obliged to establish a regulatory regime to assure the safety of plants, plants products and other regulated products for import and export, surveillance of plants throughout their own territories and inspection of plants “moving in international traffic’”.  They must institute only phytosanitary measures that are technically justified and consistent with the pest risk involved. These must be the least restrictive measures available and result in the minimum impediment to the international movement of people, commodities and conveyances.
(c)
World Organization for Animal Health (OIE) - The OIE has the responsibility to promote the transparency of incidence of animal diseases throughout the world, and the member states are required to report diseases that are current in their territories. These include diseases that may be transferred to humans (e.g. mad cow disease).  The OIE has the further responsibility to guarantee the sanitary safety of world trade by developing rules for trade in animals and animal products that are recognised by the World Trade Organization as reference standards.
(d)
Agreements of the Application of Sanitary and Phytosanitary Measures - The Sanitary and Phytosanitary Measures (SPS) Agreement provides the right of countries to take measures they consider necessary to protect plant, animal and human life or health.  Such measures must be –

(i) scientifically justified;

(ii) based on an assessment of risks (being no more than necessary); and

(iii) non discriminatory (which do not constitute a disguised restriction on trade).

The SPS’s emphasis is on scientific justification, risk assessment and consistency of approach to the determination of national measures.  Further it must conform with the international standards, recommendations and guidelines in respect with the protection of human, animal or plant life or health unless there is a scientific justification. (Note: This is in contrast to the precautionary approach).

(e)
Agreements on Technical Barriers to Trade - The Technical Barriers to Trade (TBT) are relevant to biotechnology products because they apply to technical regulations and standards, including packaging, marking and labeling requirements.  Member states are obliged to take appropriate measures to ensure the quality of its exports, so as to protect human, animal or plant life or health, and the environment.  TBT’s principal objectives include preventing deceptive trade practices and protecting human, animal or plant life and health, and the environment.
(f)
International Treaty on Plant Genetic Resources - This treaty provides for the establishment of an efficient, effective and transparent multilateral system to facilitate access to plant genetic resources for food and agriculture, and for the benefits to be shared in a fair and equitable way. It gives the Government the responsibility for implementing these rights.
(g)
Agreement on Trade – Related Aspects of Intellectual Property Rights Measures (TRIPS) - Those articles which relate to patents may have some impact on a regulatory system introduced for the safe use of living modified organisms.  
(h)
Union for the Protection of Plant (UPOV) - The UPOV’s objective is the protection of new varieties of plants through the recognition of intellectual property rights. These are applied to the process of plant breeding, and have been developed with the aim of encouraging the development of new plant varieties.
PART 3 – A REVIEW OF TUVALU’S RELEVANT LEGISLATION

3.1
Current and proposed legislation

For ease of reference, this Review of Tuvalu’s legislation includes both current laws, and those that are at an advanced stage of formulation and drafting, but which have not yet been enacted.

Each current law is referred to as an “Act”. Proposed laws are termed “Bills”.

3.2
Assessing the relevance of laws to this Review

It is common that legislative reviews applying to particular areas of the law require a subjective determination as to their relevance, and therefore as to their inclusion in the Review.

In this case however, the fundamental concepts arising from the CBD and the Cartagena Protocol are easy to identify. These then form the basis of determining the relevance of any particular law to this Review. The critical concepts are –

· A competent authority in Tuvalu
· Regulation, Management and Control

· Risk assessments based upon sound scientific analysis

· Effects on the environment and on the biological diversity

· Risks to human health

· Transboundary movements

· Public awareness and participation (including the involvement of the private sector)

· Preservation of cultural and traditional values

· Regional and international cooperation and harmonisation of arrangements

The laws (and proposed laws) of Tuvalu are therefore identified under the above headings.
3.3
The Proposed Environment Protection Act
Contemporaneously with the preparation of this Review, the DoE has taken steps to draft the first comprehensive law dealing with environment management and protection in Tuvalu. It is proposed that this new law shall provide a framework under which many issues of environmental management can be addressed in the future under regulations made in accordance with the new law.

The key provisions of the proposed new Act relate to –

· Administrative roles and powers of the Minister, DoE and the Director

· The appointment of environment officers and powers of enforcement

· Pollution control and waste management

· Assessment of impacts on the environment (EIA)

· The implementation of environment related international conventions

· Protection of the biodiversity

· Responses to Climate Change

· Offences and penalties

· Miscellaneous provisions including the power to make Regulations

It is proposed that a range of regulations be made after the new Act takes effect, and regulations have been drafted to meet this objective. The proposed regulations are –

· Environment Protection (National Environment Forum and Council) Regulations
· Environment Protection (Environment Impact Assessment) Regulations
· Environment Protection (Pollution Control) Regulations
· Environment Protection (Access for Biodiversity Prospecting) Regulations
· Environment Protection (Control of Invasive Species) Regulations
· Environment Protection (Biosafety and Genetically Modified Organisms) Regulations
4. INVENTORY OF RELEVANT LAWS IN TUVALU

4.1
A competent authority in Tuvalu

ENVIRONMENT PROTECTION BILL 2007
Year drafted – 2007

No laws to be repealed

To be administered by the Department of Environment

Main objects

To make provision in relation to the protection and management of the environment in Tuvalu.
Relevance to this Review

This will become the principal law in Tuvalu relating to the protection and management of the environment. Specific provision shall be made in relation to the implementation of international environment related Conventions (including the CBD and the Cartagena Protocol).
Substance of the relevant provisions

Section 14
In accordance with directions given by the Minister, the Director shall convene meetings of the National Environment Council.

Regulations made under this Act may make provision for –

(a)
the appointment of members of the Forum and the Council;

(b)
the procedures of the Forum and the Council;

(c)
the functions, responsibilities and powers of the Forum and the Council; and

(d)
the establishment of advisory and technical committees of the Council, and the functions and powers of such committees.

Section 15
The Council is to provide advice and to act as competent authority. The Council may be designated by the Minister, or under any Act or Regulations made under this Act, as the competent authority or implementing authority for the purpose of any international convention. In the absence of any competent authority being designated for the purposes of any Convention to which this Act applies, the Council shall have authority to act as the competent authority as required by any Convention. In its capacity as a competent authority, the Council may lawfully perform any function and exercise any power required to be performed or exercised in accordance with the relevant Convention, and any law which seeks to give effect to the Convention in Tuvalu.
ENVIRONMENT PROTECTION (NATIONAL ENVIRONMENT FORUM AND COUNCIL) REGULATIONS 2007

Year drafted 2007

Part IV
Makes provision for the Council to act as the National Competent Authority for any Convention to which the principal Act applies.
Regulations13
Prescribes the Council’s role as a National Competent Authority

Regulation14
States a range of responsibilities and powers of the Council when acting as National Competent Authority

Regulation15
The Council as National Competent Authority may establish Technical Advisory Groups for any specified purpose to do with the implementation of any Convention.

4.2
Regulation, Management and Control of LMO’s
4.2.1
Administrative responsibilities

ENVIRONMENT PROTECTION BILL 2007

(Details are in 4.1)

Part II
Deals with objectives, functions and powers

Section 4
The Objectives of the Act are stated to be -
(a) to coordinate the role of government in relation to environmental protection and sustainable development;

(b) provide a mechanism for the development of environmental policy and law;

(c) to promote a clean and healthy environment for all Tuvaluans;

(d) to prevent, control, monitor and respond to pollution;

(e) to promote public awareness and involvement in environmental issues and the preservation of Iloga as it relates to the environment;

(f) to facilitate compliance and implementation of obligations under any regional and international environmental or natural resource agreements or conventions to which the Government of Tuvalu has ratified or acceded to;

(g) to facilitate sustainable development with respect to the management of the environment and natural resources;

(h) to facilitate the assessment and regulation of environmental impacts of certain activities;

(i) to promote the conservation and, where appropriate, sustainable use of biological diversity and the protection and conservation of natural resources, on the land, in air and in the sea; 

(j) to reduce the production of wastes, and to promote the environmentally sound management and disposal of all wastes.

Section 5 
The powers of the Minister are provided for.
Section 7 
The powers of the Director of Environment are provided for.
Part III 
Provides for powers of enforcement

Section 9 
The Minister may appoint in writing any appropriately qualified person to be an Environment Officer, including employees of the Department of Environment, police officers, quarantine officers, fisheries officers and public health inspectors.

Section 11
The powers of environment officers are comprehensively provided for, and these include the powers to -
(a) conduct such investigations and examinations as are necessary to monitor the effects of any activity, matter or thing, or to determine whether any offence has been committed;

(b) take samples for the purpose of analysis and testing;

(c) take photographs or measurements;

(d) require any person apparently associated with an activity under investigation to state his or her full name, occupation and usual place of residence; 

(e) require the production of any document relevant to the activity, matter or thing under investigation, including any licence or permit required by law; and

(f) require from any person any assistance that is relevant to the investigation or monitoring activity; and

(g) seize any item used in the commission of an offence against this Act, or any law relating to the protection or management of the environment.

Section 12 
An environment officer may serve a Precautionary Notice where an activity may be adversely affecting the environment. The notice may require -
(a) that information be provided in relation to the activity, matter or thing to satisfy the Director that the environment is not thereby being adversely impacted upon;

(b) that alternative activities or operating techniques be considered and employed to avoid or decrease the impact upon the environment;

(c) that improvements or alterations be made in relation to the activity, matter or thing to the satisfaction of the Director, to avoid or decrease the impact upon the environment; and

(d) any other requirement, as determined by the Director, to ensure that the activity, matter or thing does not adversely affect the environment.

Section 13
Environment Officer may serve a Notice to Cease Activity to require any activity which is adversely affecting the environment to stop.
FALEKAUPULE ACT 1997
Year passed – 1997
Effective from – 

Amended – No amendments
Laws repealed – Local Government Act
Administered by

Main object

To make provision for Falekaupule and Kaupule in each island of Tuvalu as the local government structure.

Relevance to this Review

Many functions and powers of Falekaupule exercised through their Kaupule and officers relate to matter of environmental management.

Substance of relevant provisions

Part II
Provides for the establishment of Falekaupule and Kaupule for Funafuti atoll, Nanumaga atoll, Nanumea, Niutao and Niulakita atoll, Nui atoll, Nukufetau, atoll, Nukulaelae atoll and Vaitupu atoll, with 6 elected members for each Kaupule

Part III -
Makes provision in relation to the composition of Kaupule, including -

· Election of Kaupule members (section 8)

· Qualification of voters (section 14)

· Regulation of elections (section 16)

· Election of Pule o Kaupule (section 18)

· Functions of Pule o Kaupule (section 19)

Part IV
Regulates meetings and proceedings of Kaupule, including provision for –

· Number of meetings (section 21)

· Convening of meetings (section 22)

· Standing orders (section 31)

· Payment of allowances (section 32)

· Attendance of non-members (section 34)

· Appointment of committees (section 35)

· Standing committees (section 36)

· Standing orders for committees (section 37)

Part V
Prescribes the functions of Falekaupule and Kaupule, including provisions for -

· Duty to discharge functions (section 39)

· Functions as prescribed in Schedule 3(section 40)

· Prevention of crime (section 41)

· Powers of public officers (section 49)

· Power to enforce functions (section 50)

· Expenses in respect of transferred functions (section 51)

· Powers in emergency (section 52)

Part VI
Under this Part Kaupules may make bye-laws in relation to their functions

Part VIII
Provision is made for the imposition and collection of a Community Development Tax and other Rates

Part IX
Comprehensive provision is made in relation to the officers and other staff of Kaupule

Section 121
The Assembly of each Falekaupule must be convened every 3 months.

Section 122
Each Falekaupule must prepare a Local Development Plan which will set out programmes and priorities for social and economic developments for that area.

Section 124
The Minister may transfer the powers of public officers to Kaupule.

Section 125
Protocols are stated for consultations between the Minister and Falekaupule.

Section 126
It is an offence to obstruct officers etc.

Section 129
The Minister may, after consultation with each Falekaupule, make regulations applying to all Falekaupule areas or to a particular Falekaupule area for the better carrying into effect of the provisions of this Act
Schedule 3 – FUNCTIONS OF FALEKAUPULE

These wide ranging functions relate to -

1. Agriculture, Livestock and Fisheries
2. Building and Town or Village Planning
3. Education
4. Forestry and Trees
5. Land
6. Relief of Famine and Drought
7. Markets
8. Public Health
9. Public Order, Peace and Safety
10. Communications and Public Utilities
11. Trade and Industry
12. Miscellaneous
4.2.2
Quarantine arrangements

QUARANTINE ACT (CAP. 34)

Year passed: 1929

Date of effect: 1st January 1931

Amended: 1931, 1940, 1946, 1952, 1967, 1968, 1969, 1971, 1972, 1973, 1974

Repealed the following laws: Nil

Administered by

Main objects

To make comprehensive provision in relation to quarantine.

Relevance to this Review

The effective imposition of quarantine arrangements and requirements are an important aspect of environment protection. It is also relevant in the context of trans-boundary movements.

Substance of the relevant provisions

Section 5
Provision is made for the appointment of quarantine officers.

Section 6
Provision is made for the appointment of temporary officers.

Part III
General quarantine provisions are made relating to –

· infected places

· ports of entry

· emergency quarantine grounds

· obligations of ships masters coming from infected places

· fumigation of vessels

Part IV
Comprehensive provision is made in relation to the quarantine of vessels, persons and goods.

Part VI
Provision is made in relation to miscellaneous matters including –

· powers of officers

· forfeiture of goods

· vaccinations

· cleansing and disinfecting vessels

Section 82
A general regulation making power is provided for, including regulations relating to –

· requiring notification to a quarantine officer of each case of a quarantinable disease which arises in Tuvalu or within any specified part of the Islands or within any quarantine area.

· prescribing the precautions to be taken to prevent the ingress to or egress from a vessel of rats, mice, mosquitoes or other vermin or species or kinds of animals or insects liable to convey disease.

· prescribing the measures to be taken by the masters, own​ers or agents of vessels to destroy rats, mice, mosquitoes or other vermin or species or kinds of animals or insects liable to convey disease which may exist on the vessels.

· prescribing and establishing and maintaining on vessels, or within any quarantine area, of conditions unfavourable to, and to the migration of, rats, mice, mosquitoes or other vermin or species or kinds of animals or insects liable to convey disease, and fixing the time limit for the completion of any work necessary for the purpose of establishing such conditions, and empowering the Secretary, in case of default by the master, owner or agent, to carry out any such work at the expense of the master, owner or agent.

· prescribing the precautions to be taken by masters of ves​sels in respect of the vessels and their crews, passengers and cargoes at infected places, and on the voyage from infected places, and on voyages between ports or places in the Islands, to prevent the introduction into the Islands or spread of quarantinable diseases.

· regulating the discharge from vessels of any water, ballast or refuse.

· regulating the sanitary condition of vessels in ports.

· providing for the granting of certificates by quarantine officers in relation to any vessels or goods examined or treated by them or under their supervision.

· prescribing the movements of any person subject to quarantine

· prescribing measures of disinfection, fumigation and other measures of quarantine which vessels, persons or goods subject to quarantine shall carry out or be subjected to.

· prescribing the conditions under which any prophylactic or curative vaccine or serum may be prepared and offered for sale.

· establishing and maintaining places, works and services for the sanitary control of aerial navigation, and prescribing sanitary measures to be taken in respect of international aerial navigation, either generally or in relation to specific diseases, in accordance with the provisions of any Interna​tional Convention for the sanitary control of aerial naviga​tion for the time being in force.

· requiring and prescribing reports from vessels by radio​telegraphy.

· regulating traffic within the Islands by land and sea, and prescribing measures of quarantine in relation to such traffic for the prevention of the occurrence or spread of communicable diseases.

BIOSECURITY BILL (MODEL LAW PREPARED IN 2004)

Main objects

To protect the health, environment and agriculture of Tuvalu and to facilitate trade in its animal and plant products.

Relevance to this Review

This draft law seeks to make comprehensive provision for biosecurity related issues and processes, and to harmonise these in the region.

Substance of relevant provisions

Section 2
There are definitions given to “environment”, “export”, “import”, “fish”, “living organism” and “organism” which should be harmonised with those given in related laws. There is no definition of “living modified organism”. “Regulated articles” include all living organisms, whether modified or not.

“Pest risk analysis” or “PRA” is defined but does not appear to referred to in any substantive provision. WHERE THERE IS A REQUIREMENT TO UNDERTAKE SUCH AN ANALYSIS OR ANY RISK ASSESSMENT IT MAY BE APPROPRIATE FOR THE RISK ASSESSMENT UNDER THE BIOSAFETY ACT TO BE THE OPERATIVE PROVISION WHERE THE INTENDED IMPORT OR EXPORT IS A LMO.

Section 3
The purposes of the law are stated to be –

· controlling the introduction and spread of new pests and diseases affecting plants and animals;

· controlling those pests and diseases affecting plants and animals that are already present in Tuvalu;

· providing for the safe import and export of animals and animal products and plants and plant products;

· facilitating cooperation in the prevention of the international movement of pests and diseases affecting plants and animals.

THERE IS NO APPLICATION OF A PRECAUTIONARY PRINCIPLE. THIS SHOULD BE APPLIED IN ACCORDANCE WITH INTERNATIONAL NORMS
Section 7
This law is in addition to any other regulatory law and does not derogate from the application of any such law. PARTICULAR MENTION OF THE APPLICATION OF THE BIOSAFETY LAW MIGHT BE MADE HERE

Section 9
All regulated articles must be declared and submitted for biosecurity control when being brought into Tuvalu.

Section 10
Articles may be designated as prohibited articles if they present an unacceptable biosecurity risk to Tuvalu. ALL THINGS BANNED BY INTERNATIONAL CONVENTION SHOULD BE PROHIBITED – OZONE DEPLETING SUBSTANCES, LMO’S IN BREACH OF PROTOCOL, ENDANGERED SPECIES, HARMFUL WASTES, RADIOACTIVE SUBSTANCES

Section 11
Pests and diseases may be designated as prohibited.

Section 14
Articles may be exempted from biosecurity control if they pose no biosecurity risk. REFERENCE MIGHT BE MADE HERE TO ENDORSEMENT OF ALL EXEMPTIONS BY NEC
Part 3
Makes comprehensive provision for import and export permits.

Section 19
Certain exemptions apply, including for goods in transit  PROVISION IS NEEDED FOR DEALING WITH TRANSITTING GOODS AND POWER TO ORDER INTO QUARANTINE. SUCH ARRANGEMENTS WILL BE AN IMPORTANT EXTENSION OF THE BIOSAFETY REGIME

Section 21
Provision is made for export permits, and conditions may be imposed.

Section 27
Prescribes the duties of importers and exporters to, inter alia, declare goods and make them available for inspection.

Section 28
Duties are imposed on masters and captains to permit inspections and to file documents.

Section 29
Restrictions are placed on the disposal at sea of garbage and ballast.

Part 5
Prescribes the powers of biosecurity officers. REFERENCE MIGHT BE MADE HERE FOR THE ROLE OF OFFICERS TO AID THE ENFORCEMENT OF OTHER RELATED ACTS.

Section 44
Powers to order destruction or reconsignment are given. THESE SHOULD BE EXTENDED TO AUTHORISE THE DESTRUCTION OF NON-COMLYING LMO’S

Part 6
Makes comprehensive provision in relation to the internal control of pests.

Section 53
The Minister, after receipt of appropriate scientific advice and with the authorisation of Cabinet, may in writing approve the release of beneficial organisms or biocontrol agents to control or eradicate particular pests or diseases in Tuvalu.

Part 7
Makes comprehensive provision for the declaration of biosecurity emergencies, including the making of emergency regulations.

Part 8
Makes comprehensive provision for the establishment of a National Biosecurity Service. NO REFERENCE APPEARS TO BE MADE TO WORKING COLLABORATIVELY WITH OTHER RELEVANT AGENCIES AND TO AID THE ENFORCEMENT OF OTHER RELATED LAWS. N.B . NEC
Section 58
The office of Director of Biosecurity is established as a position in the public service. THIS COULD BE VESTED IN A CURRENT OFFICE SUCH AS THE DIRECTOR OF AGRICULTURE. 

Section 59 
Provides for the appointment of biosecurity officers.

Part 9
General provision is made for the administration of the Act, including the need to consult broadly in relation to its implementation and any regulations made under it. REFERENCE COULD BE MADE TO THE NEC.
Section 66
Obliges a range of public officials, including environment officers to cooperate in the implementation of this Act. THIS COULD BE BETTER WORDED TO REFLECT COLLABORATION BETWEEN AGENCIES. MAYBE CABINET COULD BE SPECIFICALLY EMPOWERED TO GIVE DIRECTIONS THAT WOULD ENSURE CROSS-AGENCY COOPERATION?

Part 11
Makes provision for matters aimed at facilitating international cooperation.

Section 80
Regulation making powers are vested in the Minister.
PLANTS ACT (CAP. 39)

Year passed: 1976

Date of effect: 1st March 1977

Amended: No amendments

Repealed the following laws: No laws repealed

Administered by
Main objects

To provide for the protection of plants and the imposition of quarantine arrangements to control the importation of plants, and to prevent the introduction and spread of plant diseases.

Relevance to this Review

Effective quarantine arrangements are important aspects of a nation’s environmental protection regime and are aimed at preventing the introduction of plant diseases and pests. This has particular relevance to the controls that may be exercised over trans-boundary movements into Tuvalu.

Substance of the relevant provisions

Section 3
Quarantine Officers are appointed by the Minister. Powers or entry, search and examination are given to these officers.

Section 4
The Minister may make orders prohibiting or regulating the importation of plants into Tuvalu. Offending plants may be seized and destroyed.

Section 5
Ports of entry for plants are prescribed. Post officers must also give notification of the arrival of any plants in the mail.

Section 6
Permits are required for the importation of plants. Certificates from the place of export are required to certify that the plant is free from diseases or pests. Packaging must be clean and new. Inspection must be undertaken before the plant is released.

Section 7
Customs officers and post officers are given powers to seize plants and containers and wrappings in which plants are contained. These may be treated and fumigated.

Section 8
The importation of earth is prohibited and it can be seized and disposed of.

Section 9
Quarantine Officers are empowered to –

· enter and inspect vessels and aircraft

· require passengers to make declarations concerning plants in their possession

· search and examine baggage and personal effects

· fumigate and treat baggage suspected of being infested with disease or pests 

Section 10
The Minister may make regulations dealing generally with the importation of plants.

Section 11
The Minister may declare infected areas.

Section 12
Quarantine officers are empowered to treat imported plants.

Section 13
The Minister may make regulations dealing with the eradication of plant diseases.

Section 18
Quarantine Officers may require a person possessing any imported plant to provide proof that the plant is not unlawful. If no such proof is provided then the plant may be destroyed.

IMPORTATION OF ANIMALS ACT (CAP. 43)

Year passed: 1919

Date of effect: 17th July 1919 (in part) and 3rd June 1964

Amended: 1954, 1964, 1971 and 1972

Repealed the following laws: No laws repealed

Administered by

Main objects

To regulate the importation of animals into Tuvalu.

Relevance to this Review

The controls applied to the importation of animals is an important aspect of the nation’s environment protection regime and has particular relevance to the controls that may be placed on trans-boundary movements into Tuvalu.

Substance of the relevant provisions

Section 3
The Minister may make regulations—

(a)
prescribing the ports and parts of ports at which imported animals may be landed;

(b) 
defining parts of ports;

(c) 
prohibiting or regulating the movement of imported animals into, in or out of a defined part of a port;

(d) 
prohibiting or regulating the landing of imported animals, or of any specified kind thereof, or of carcases, fodder, litter, dung or other thing brought from any specified country or from any specified part thereof;

(e) 
prescribing and regulating the inspection and the examination and the mode, time and conditions of slaughter of imported animals in a defined part of a port;

(f) 
prescribing and regulating the seizure, detention, quaran​tine, isolation or destruction of any imported animal, carcase, fodder, litter or dung;

(g) 
prescribing and regulating the treatment of animals to which this Act or the regulations made under this Act apply;

(h) 
prescribing fees and charges for any services rendered in respect of animals to which this Act or the regulations made under this Act apply.

Section 4
Inspectors may be appointed by the Minister.

Section 6
Vessels may be detained.

Section 10
Importation of animals from certain countries may be prohibited.

Part III
Comprehensive provision is made in relation to dogs.

IMPORTATION OF ANIMALS REGULATIONS

Year made: 1965

Main objects

To place prohibitions and controls of the importation of animals, manure and fodder, litter, fittings and other things which have come into contact with animals.

Relevance to this Review

As noted above the ability of a country to control the trans-boundary movement of animals into its jurisdiction is an important feature of its environment protection capacity.  

Substance of the relevant provisions

Regulation 3
The importation of any animal, manure or any fodder, litter, fittings or other things that have come into contact with animals is absolutely prohibited unless it complies with these Regulations.

Regulation 7
Cattle, horses and mules may only be imported from New Zealand, Fiji, Tasmania, NSW, Victoria, South Australia or the United Kingdom.

Regulation 8
Cattle may be imported from the places named in regulation 7 and from the USA.

Regulation 10
Provision is made for the importation of dogs, cats, sheep, goats and swine.

Regulation 11
Provision is made for the importation of domestic animals.

Regulation 12
Provision is made for the importation of poultry.

Regulation 13
Provision is made for the importation of eggs for incubation.

FALEKAUPULE ACT 1997

(Details are stated in 4.2.1)

Schedule 3 – FUNCTIONS OF FALEKAUPULE

1. Agriculture, Livestock and Fisheries

(b)
to control plant diseases, weeds and pests in accordance with the Plants Act;

(c)
to control or exterminate insect, animal or other pests detrimental to crops;

(e)
to regulate by bye-laws areas and methods of planting and types of crops and trees;

(m)
to prevent and control the outbreak or the prevalence of any disease among animals in accordance with the Quarantine Act.

4.2.3
Importation of live fish

MARINE RESOURCES ACT 2006

Year passed – 2006
Effective from – 31st August 2006)

Amended – No amendments

Laws repealed - Fisheries Act, Fisheries (Foreign Fishing Vessels) Regulations 1982 and Foreign Fishing Vessels Licensing Order (U.S. Treaty) Order 1987

Administered by

Main object

To ensure the long term conservation and sustainable use of the living marine resources for the benefit of the people of Tuvalu. 

Relevance to this Review

This is a modern and comprehensive law relating to the sustainability and effective conservation of the fisheries resources of Tuvalu, whilst regulating their exploitation and giving effect to international agreements permitting access to the resources.

Substance of relevant provisions

Section 61
The introduction of live fish is regulated.

Section 62
The export of live fish, fish products and marine resources is regulated.

Section 63
It is an offence to contaminate the fisheries waters.

Section 96
A general regulation making power is provided, and a wide range of specific regulations are indicated.

4.3
Effects on the environment and on the biological diversity

ENVIRONMENT PROTECTION BILL 2007

(Details are in 4.1)
Part V
Makes provision in relation to environmental impact assessment.
Section 17
Monitoring of environmental impacts. The Director shall ensure that the Department monitors activities that are likely to have, or are having an environmental impact in any area of land or sea within the jurisdiction of Tuvalu.

To address any environmental impacts determined to be affecting the environment of Tuvalu –

(a)
the Director may cause to be issued any precautionary notice under section 12;

(b)
the Minister may issue a notice under section 13 to require that any activity cease; or

(c)
the Minister may make orders to regulate such activities in accordance with any regulations or emergency regulations made under this Act.

Section 18 
Regulations made under this Act may provide for any aspect of a system of environmental impact assessment to be applied in Tuvalu.

Part IX
Makes provision in relation to the protection of the biodiversity
Section 30
The Department shall formulate, apply and enforce policies and programs for the protection of the biodiversity in Tuvalu, and in particular for -

(a)
the control and eradication of invasive species;

(b)
the protection and conservation of Tuvalu’s endemic species;

(c)
the recognition, protection and application of traditional knowledge, innovations and practices in relation to the management, protection and utilisation of Tuvalu’s biological diversity;
(d)
the declaration and management of protected areas, and the implementation of special measures to conserve Tuvalu’s biological diversity;
(e)
regulating access to genetic resources within Tuvalu, and the equitable sharing of benefits arising from the development and exploitation of such resources;
(f)
promoting access to and transfer of technologies relevant to Tuvalu’s biological diversity;
(g)
implementing plans, strategies and measures for the rehabilitation and restoration of degraded eco-systems, and for the rehabilitation of degraded lands; and
(h)
implementing systems for the monitoring of and reporting on issues and matters relevant to or affecting Tuvalu’s biological diversity.

Regulations may be made under this Act in relation to any of the matters relevant to Tuvalu’s biodiversity as stated above.

MARINE RESOURCES ACT 2006
(Details are in 4.2.3)

Section 3
The principal objective of this Act is to ensure the long term conservation and sustainable use of the living marine resources. Other objectives are stated.

Part II
Prescribes matters relating to the administration of the fisheries in Tuvalu, including sections which provide –

· The exclusive authority over the fisheries and other aquatic resources is vested in the government (section 4)

· Broad powers of administration and control are vested in the Minister (section 5)

· Duties are given to the Fisheries Officer (section 6).

Part III
Provides for the conservation, management and sustainable use of the resources by providing for –

· The adoption of management measures based on the best scientific evidence and consistent with the UN Agreements on straddling and migratory fish stocks (section 7)

· The preparation and application of fishery management plans by the Fisheries Officer (section 8)

· The application of conservation and management measures (section 9)

· The allocation of allowable fishing (section 10)

· The protection of endangered species (section 11)

· Records, returns and other information (section 12).

Part IV
Makes comprehensive provision in relation to permits and registrations.

Part V
Deals with domestic based and foreign fishing and related activities, including provision for –

· General requirements for foreign and domestic based fishing vessels (section 27)

· Access agreements (section 28)

· Fisheries Management Agreements (section 31)

· Implementation of multi-lateral arrangements (section 32)

· Transhipment (section 33)

· Marine scientific research (section 34)

Part VI
Provision is made in relation to fishing by Tuvaluan vessels on the high seas and in foreign waters.

Part VII
Provision is made in relation to monitoring, control and surveillance, including –

· Appointment of authorised officers (section 46)

· Powers of authorised officers (section 47)

· Appointment of authorised observers (section 50)

· Duties of authorised observers (section 51)

· Transponders (section 54)

Section 58
Offences relate to use or possession of prohibited fishing gear.

Section 59
It is an offence to fish with poisons or explosives.

Section 60
Driftnet fishing activities are prohibited.

Section 61
The introduction of live fish is regulated.

Section 62
The export of live fish, fish products and marine resources is regulated.

Section 63
It is an offence to contaminate the fisheries waters.

Section 64
The trade in prohibited fish is illegal.

Section 93 
Rewards may be paid out of any fine for information given which leads to the conviction of an offender under this Act.

Section 96
A general regulation making power is provided, and a wide range of specific regulations are indicated.

4.4
Risks to human health

PUBLIC HEALTH ACT (CAP. 35)

Year passed: 1926

Date of effect: 1st December 1926

Amended: 1971 (2 amendments) and 1974

Repealed the following laws: No laws repealed

Administered by the Ministry of Health

Main objects

To make provision in relation to matters of public health.

Relevance to this Review

Issues of public health are clearly relevant to the environment.

Substance of the relevant provisions

Section 3
The Minister may make regulations for the purpose of protecting and advancing public health, and specifically relating to –

· latrines, dustbins and drains

· scavenging, cleaning and disinfecting

· removal and disposal of night-soil and house refuse

· abatement of nuisances injurious to public health

· preventing the spread of infectious diseases

· regulating the carrying on of any trade

· regulating the sale of milk

· protecting tanks, vats, cisterns and other water storage devices from pollution

· regulating the use of any rain, stream, well or water source and the prevention of water pollution

· common lodging houses

· bakehouses

· mosquitoes

· protection of food for sale

· manufacture of aerated waters for sale

· slaughter-houses

· laundries

PUBLIC HEALTH REGULATIONS 1926

Year passed: 1926

Date of effect: 1st December 1926

Amended: 1971 (2 amendments), 1974

Repealed the following laws: Nil

Administered by

Main objects

To make regulations under the Public Health Act.

Relevance to this Review

These Regulations apply matters related to the protection of human health.

Substance of the relevant provisions

Regulation 2
All premises and land must be kept clean.

Regulation 3
No stagnant water may lie on land for more than 24 hours.

Regulation 4
No tins and other things capable of holding water may be permitted to lie on land.

Regulation 7
Guttering and downpipes must be kept clean and “efficient”.

Regulation 10
No person may deposit or cause to be deposited any empty tin, bottle or other receptacle in any street, road or public place.

Regulation 11
Every occupied house and building must have a latrine.

Regulation 12
Latrines must be kept clean.

Regulation 14
Rubbish must be burnt if possible, or put in tins ready for daily collection.

Regulation 20
Any well or water supply that is injurious to health can be ordered to be closed.

(Note: First offenders may only be fined $20 or imprisoned for 1 month)

FOOD SAFETY ACT 2006 (Act No. 8 of 2006)

Year passed: 2006

Date of effect: 31st August 2006

Amended: No amendments

Repealed the following laws: Pure Food Act (Cap. 36)

Administered by

Main objects

To promote public health and safety with regard to food, to regulate the preparation, sale and use of food, to assist consumers to make informed choices on food and to promote fair trading practices in relation to food.

Relevance to this Review

This law has important implications for human health and for the rights of consumers.

Substance of the relevant provisions

Part II 
Makes general provision in relation to pure food, including –

· labelling requirements (section 3)

· registration of food premises (section 4)

· training of food handlers (section 5

· Health of food handlers (section 6)

· Expiration and “best before” dates (section 7)

· Obtaining food from closed areas (section 8)

Part III
Prescribes certain prohibition, including –

· Food that is not suitable for consumption (section 10)

· Misleading or deceptive food (section 11)

· Food not complying with standards (section 12)

· Insanitary conditions (section 15)

Part IV
Makes provision for food inspection, including –

· Appointment of food inspectors (section 23)

· Sampling (section 27)

· Appointment of analysts (section 28)

Section 37
Magistrates Courts have jurisdiction to hear cases under this Act.

PHARMACY AND POISONS ACT (CAP. 33)

Year passed: 1949

Date of effect: 2nd August 1949

Amended: 1950, 1967, 1968, 1969, 1971 and 1974

Repealed the following laws: No laws repealed

Administered by

Main objects

To control pharmacy and the sale and distribution of drugs and poisons.

Relevance to this Review

The effective regulation of poisons has important implications for human health and the environment.

Substance of the relevant provisions

Part II
The Minister may appoint inspectors, who may exercise powers prescribed in section 4

Part III
Provides for the registration and regulation of pharmacists.

Part IV
Makes comprehensive provision in relation to the regulation of the business of pharmacists.

Part V
Controls the sale of medicines.

Part VI
Controls the import and sale of poisons.

Section 38
Pharmacists are permitted to sell poisons.

Section 39
Licences may be granted for the sale of poisons.

Section 40
A register of premises licensed to sell poisons must be maintained.

Section 46
There is a general power to make regulations.

DANGEROUS DRUGS ACT (CAP. 32)

Year passed – 1948
Effective from – 20th October 1948

Amended – 1949, 1966, 1967, 1968, 1969, 1971 and 1974

Laws repealed – No laws repealed
Administered by

Main object

To regulate and prohibit dangerous drugs

Relevance to this Review

The effective regulation of dangerous drugs as significant health implications.

Substance of relevant provisions

Section 3
Dangerous drugs must be dealt with only through approved ports.

Part II
This Part makes provision for the prohibition of raw opium, indian hemp and coca leaf, and for the such substances to be seized and destroyed.

Part III
The importation and exportation of prepared opium is prohibited.

Part IV
Deals with medicinal opium, morphine, cocaine and certain other drugs.

Part V
Makes provision in relation to dangerous drugs in transit and related matters.

FALEKAUPULE ACT 1997

(Details are stated in 4.2.1)
Section 36
A standing committee on health shall be established by each Kaupule.

Schedule 3
Item 8 of the Schedule prescribing the functions of Falekaupules lists the following matters relevant to public health –

(a)
to safeguard and promote public health, including preventing and dealing with any outbreak or the prevalence of any disease, in accordance with the Public Health Act;

(b)
to regulate by bye-laws the number of persons permitted to reside in a building or room of any particular size; construction or design;

(c)
to build, equip, and maintain, or grant sums of money towards the building, equipment or maintenance of any health centre or clinic or other medical institution approved by the Minister;

(d)
to build, equip and maintain; or grant sums of money towards the building, equipment or maintenance of any institution or settlement approved by the Minister for the aged, destitute or infirm or for orphans or lepers;

(e)
to exterminate and prevent the spread of mosquitoes, rats; bugs and other vermin,

(f)
to establish and operate ambulance services or to make grants towards such services approved by the Minister;

(g)
to establish, maintain and carry out services for the removal and destruction of, or otherwise dealing with, all kinds of rubbish, refuse or excreta and by bye-laws to require householders to contribute to such services;

(h)
to prohibit by bye-laws activities detrimental to the sanitary condition of the Falekaupule area or any part of it;

(i)
to provide, erect and maintain a public water supply, and impose water rates in accordance with the Water Supply Act;

(j)
to establish, maintain and control public wells, springs, bathing places, wash houses and swimming pools;

(k)
by bye-laws to regulate or prohibit the sinking of wells and provide for the closing of wells;

(l)
to prevent the pollution of any water, and by bye-laws to prevent access to any polluted source of water;

(m)
by bye-laws to regulate the production or preparation for sale and sale of foodstuffs, and to provide for the inspection of such foodstuffs and the places or premises used for their production, preparation or sale;

(n)
to establish, maintain and by bye-laws control cemeteries or burial grounds;

(o)
to provide for the cleaning and clearing of any public place.

4.5
Transboundary movements

CUSTOMS ACT (CAP. 55)

Year passed – 1963
Effective from – 1st July 1964

Amended – 1967, 1968, 1971 (2 amendments), 1972 (2 amendments) and 1974 (2 amendments).

Laws repealed – No laws repealed
Administered by

Main object

To provide for the collection of customs and the management of the revenue of customs.

Relevance to this Review

The powers under this Act to prohibit and restrict imports and exports is an important means by which the trans-boundary movement of certain goods and substances can be controlled.

Substance of relevant provisions

Section 33
The Minister may by Order prohibit the importation, carriage coastwise or exportation of any goods whatsoever. The prohibition may be for a period, or apply until it is revoked. It may be an absolute prohibition or be subject to conditions which may be specified in the Order. It may prohibit imports to or exports from specified places.

Section 34
The goods in Schedule 2 are prohibited or restricted imports. The Minister may amend Schedule 2 by Order.

Section 35
The goods in Schedule 3 are prohibited or restricted exports. The Minister may amend Schedule 3 by Order.

Section 267
The Minister may make regulations for the purpose of modifying this Act to apply to air cargo.

Section 268
The Minister has a general regulation making power.

Schedule 2 includes counterfeit and currency, food which is unfit for consumption, indecent and obscene publications, infected animals, phosphorus matches, goods which breach trademarks, opiates, goods unlawfully bearing Royal Arms, shaving brushes manufactured in certain Asian countries, fictitious stamps, automatic opening knives, imitation firearms, gaming machines and other goods prohibited by law

Restricted imports include alcohol, arms and ammunition, hard liquor, cannabis, earth and soil, tear gas, tobacco extracts, certain motor cycles and parts and other goods restricted by law.

Schedule 3 includes any goods which are prohibited from export by any law, or which are restricted exports under any law.

MERCHANT SHIPPING ACT (CAP. 64A)

Year passed – 1987
Effective from – 1st June 1988

Amended – 1991 (2 amendments) and 2004

Laws repealed – The Merchant Shipping (Fees) Act and the Merchant Shipping Acts (UK) 1894 and 1974
Administered by

Main object

To make provision for the registration of ships and the control of merchant shipping.

Relevance to this Review

This Act makes comprehensive provision in relation to shipping and the registration of ships.

Substance of relevant provisions

Section 59
Dangerous goods means the dangerous goods listed for the purposes of the IMDG Code.

Section 60
The master or owner of a ship in Tuvalu may refuse to take on board any packages which are suspected to be dangerous goods. Such packages ay be opened and inspected and they may be discharged, destroyed or rendered innocuous.

Section 61
It is an offence to send dangerous goods on a ship, or to attempt to send them, unless they are clearly marked as such, and notice of them is given to the Harbour master and ships master.

Section 62 
The packing, storing and carriage of dangerous goods by ship on a vessel must be in accordance with the requirements of the IMDG Code. Modifications of these requirements may be made for shipments within Tuvalu.

CARRIAGE OF GOODS BY SEA ACT (CAP. 87)

Year passed: 1926

Date of effect: 31st March 1926

Amended: 1987

Repealed the following laws: No laws repealed

Administered by

Main objects

To give effect to laws relating to the carriage of goods by sea.

Relevance to this Review

This has implications in the context of trans-boundary movements.

Substance of the relevant provisions

Section 2
Applies the standard rules of the Bill of Lading appearing in the Schedule to the carriage of goods by sea under the laws of Tuvalu. 

4.6
Preservation of cultural and traditional values

THE CONSTITUTION OF TUVALU 1986 (CAP. 1)

Year passed – 1986

Effective from – 1st October 1986

Amended – 1992, 2000, 2002 (2 amendments)(All laws previously termed as Ordinances are now called Acts)

Repealed – Tuvalu Independence Order (UK) 1978 and the Constitution set out in the Order

The Constitution is the underlying law and no individual, body or Ministry has specific administrative responsibility for it.

Main object

To make provision for the constitutional framework of Tuvalu.

Relevance to this Review

This law provides the basis for law-making in Tuvalu, it sets the limits of Tuvalu’s jurisdiction and has many other provisions which enable the management of the environment by the responsible Minister and officers of the Public Service.

(There are no specific references in Tuvalu’s Constitution to conservation of resources and sound environmental or resource management. The rights of future generations however are acknowledged in the Principles of the Constitution.)

Substance of relevant provisions

Preamble
The State of Tuvalu is based upon Christian principles, the rule of law and Tuvaluan custom and tradition.

Principles
The rights of the people of Tuvalu, both present and future, to a full, free and happy life, and to moral, spiritual, personal and material welfare is affirmed as one given to them by God.

Whilst taking its place amongst the community of nations it is acknowledged that the stability of Tuvaluan society and the welfare of its people (both present and future) depends largely on the maintenance of Tuvaluan values, culture and traditions, including the vitality and the sens of identity of island communities.

In government and social affairs the guiding principles include “agreement, courtesy and the search for consensus, in accordance with traditional Tuvaluan procedures, rather than the alien ideas of confrontation and divisiveness” and “the need for mutual respect and cooperation between the different kinds of authorities concerned, including the central Government, the traditional authorities, local governments and authorities, and the religious authorities”.

LAWS OF TUVALU ACT (CAP. 1B)

(Details are in 2.1.2)

Section 4
The constitution is the supreme law. The other laws of Tuvalu are –

· Every Act

· Customary law

· The common law of Tuvalu

· Every applied law

Section 5
Customary law comprises the customs and usages existing from time to time of the natives of Tuvalu. Customary law shall have effect as law in Tuvalu except to the extent that it is inconsistent with an Act or applied law, and subsidiary legislation made under them. Customary law is to be determined in accordance with the principles stated in Schedule 1 (Determination and Recognition of Customary Law).

TUVALU CULTURAL COUNCIL ACT 1991

Year passed – 1991
Effective from – Not stated

Amended – No amendments

Laws repealed – No laws repealed
Administered by

Main object

To establish the Tuvalu Cultural Council

Relevance to this Review

The preservation of cultural practices is seen as of importance to protection of the social environment, and has particular significance in the context of the CBD.

Substance of relevant provisions

Section 2
The Tuvalu Cultural Council is established.

Section 3
The functions of the Council shall of council be to -

(a)
maintain, co-ordinate, implement, promote and advise on a national cultural policy for Tuvalu promulgated from time to time by Cabinet; and

(b)
comply with such written directions as the Minister responsible for cultural affairs may from time to time give.

Section 10
The Minister may make regulations for the better carrying out of the provisions of this Act.

FALEKAUPULE ACT 1997

(Details are in 2.2)

Section 2
"Aganu" means the traditional local customs and usages of an island. "Falekaupule" means the traditional assembly in each island of Tuvalu which, subject to this Act, is composed in accordance with the Aganu of each island

Section53
In subsection (7) it is stated that nothing in the Laws of Tuvalu Act shall prevent a Kaupule, when making a bye- law on any topic, from incorporating, repealing, amending or re-stating any customary rules previously in force with regard to that topic

Section 54
The Falekaupule may withhold its approval of a proposed bye-law, in whole or in pant, only on the grounds that it is prejudicial to public welfare or against the customs and traditions of the people.

Schedule 3 – FUNCTIONS OF FALEKAUPULE

12. Miscellaneous
(d)
to protect and preserve the traditional culture of the Falekaupule area, and by bye-laws to prohibit or control the removal from it of any antique artefact.

TUPE FAKANA A FALEKAUPULE ACT 1999

Year passed – 1999
Effective from – Not stated

Amended – No amendments

Laws repealed – No laws repealed
Administered by

Main object

To make financial provision concerning the Falekaupule Trust Fund ("Tupe Fakanaa a Falekaupule") and the status of the Trust established by the Falekaupule Trust Fund Deed of 31st July, 1999.
Relevance to this Review

This law is of marginal relevance to the environment but it does provide a source of funds for the Kaupule to perform their many tasks on the islands of Tuvalu.

Substance of relevant provisions

Section 3
The purpose of this Act is 

(a)
to support island development consistent with the purposes set out in the Trust Deed;

(b)
to promote the development and maintenance of physical and social resources of the islands of Tuvalu; and

(c)
to provide a dedicated revenue source for Falekaupu for island development in addition to its other sources of revenue.

Section 10
The Minister may make regulations to further the purposes of this Act.

COPYRIGHT ACT (CAP. 60)

Year passed: 1917

Date of effect: 13th June 1917

Amended: 1918

Repealed the following laws: No laws repealed

Administered by

Main objects

To make provision in relation to copyrights (but there are only four operative provisions).

Relevance to this Review

In its current state this Act has little relevance but it is the only law in Tuvalu which recognises copyright in this jurisdiction. 

Substance of the relevant provisions

Section 2
It is an offence for persons to –

(a) 
make for sale or hire any infringing copy of a work in which copyright subsists;

(b) 
sell or let for hire, or by way of trade expose or offer for sale or hire any infringing copy of any such work;

(c)
distribute infringing copies of any such work either for the purposes of trade or to such an extent as to affect prejudicially the owner of the copyright;

(d) 
by way of trade exhibit in public any infringing copy of any such work;

(e) 
import for sale or hire any infringing copy of any such work 

Penalties are fines of $4 for each breach and may not exceed a total of $100.

Restrictions are placed on the importation of printed copies.

Section 3
Section 22 of the Copyright Act 1956 of England is deemed to form part of the Customs Act and the Minister is empowered to exercise the powers given to the Commissioners of Customs and Excise of the United Kingdom.

4.7
Regional and international cooperation and harmonisation of arrangements

ENVIRONMENT PROTECTION BILL 2007
(Details are in 4.1)
Part VII
Makes provision in relation to the implementation of international and regional environmental obligations in Tuvalu
Section 24
The Conventions to which this Act applies are listed in the Schedule. These include the CBD and the Cartagena Protocol. The Conventions listed in the Schedule are the Conventions may be added to or deleted from by Regulations made under this Act.

Section 25
The role of the department in relation to environmental conventions is stated to include
(a)
making arrangements for the attendance at any meeting of the Parties of a Convention, and other relevant meetings, of a suitably qualified person to represent the interests of the Government of Tuvalu;

(b)
liaising with relevant regional or international bodies to ensure that the representation of the Government of Tuvalu at any meeting concerning a Convention is informed and effective;
(c)
accessing and utilising available funds and resources by preparing and submitting project proposals and undertaking programs to implement the Conventions;
(d)
assisting any other Department and agency of Government, or the Council or any Committee established under this Act, to implement any aspect of a Convention;

(e)
preparing any necessary Report, and reporting on a regular basis to the Minister and Cabinet in relation to the implementation of any Convention;

(f)
sharing information and otherwise providing such cooperation as is required by any Convention;

(g)
recommending that any law of Tuvalu be amended or enacted in order to effectively implement any requirement of a Convention; and

(h)
doing any other act or thing (in conjunction with any other relevant Department or agency of Government) to implement any obligation under a Convention.

The Department may be designated by the Minister, or under any Act or regulations, as the focal point for the purposes of any Convention to which this Part applies.

Nothing in this section shall affect or restrict the role of any other Department or agency of Government in relation to a Convention to which this Act applies, and in particular the provisions of this Part do not apply to any Convention relating to the fisheries of Tuvalu which are the responsibility of the Department of Fisheries to implement.
