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Executive Summary

The document examines the overall current condition and developmental trends in legislation and administrative regulations relating to environmental protection at federal and regional levels in the Russian Federation and the organisational and legal mechanisms for their application to the Arctic region. Particular attention is devoted to the administrative regulations for environmental protection in connection with mining activities, which play a major role in the region’s economy and exert a considerable impact on environmental conditions.

The report was produced as part of the preparatory work conducted under the Global Environment Facility (GEF) PDF-B Project “Support to the National Plan of Action for the Protection of the Marine Environment from Anthropogenic Pollution in the Arctic Region of the Russian Federation”. The main document consists of an introduction, three parts and a conclusion. There are also eight annexes on which the main document draws.

The introduction explains the main reasons for the preparation of the report, identifies the goals and purposes and introduces the team of Russian experts responsible for its drafting and the international experts who assisted them in their work.

Part I examines current social and economic trends in the Russian Arctic that exert a significant influence on the condition of the environment. It identifies the reasons for the existing environmental problems in several areas of the Arctic and describes the political, economic and legal measures that the Russian Government has taken in recent years to improve the social, economic and environmental situation in the Russian North.

Parts II and III contain main substance of the report in the form of an overall survey and assessment of legislation and administrative regulations relating to environmental protection. The survey of Russian federal and regional legislation is preceded by a section on international environmental legislation, which examines the main principles on which that legislation, and international cooperation, are based. It lists the major international conventions on the protection of various environmental components, above all the marine environment, and summarises their main provisions. Attention is devoted to the function of the various levels of international agreement in the development of the Russian environmental legislation and the specific instruments that are used for the protection of the arctic environment.

Section 2 provides an overall characterisation of the state and trends in Russian environmental protection legislation, which consists of a system of legislative and regulatory acts containing legal norms that regulate public use of the environment, the efficient use of natural resources and environmental safety. It is emphasised that the legislation is under the shared jurisdiction of the Russian Federation and the federal regions. It is also noted that to this day the lack of a legal definition of the term “legislation” and the inclusion in this concept of subordinate regulatory acts mean that the latter dominate, to the detriment of effective legal regulation and in violation of the principle of the supremacy of law.

In order to improve the situation, it is proposed that work should continue on eliminating loopholes in the legislation itself and that an impetus should be given to the process of “greening” other legal areas, particularly at the level of legislation. A mechanism should be established for implementing the provisions of the latter, with a clear delineation of the federal and regional jurisdictions. The main aim of developing regional regulatory acts should be to take into account all of the specific regional features affecting use of the environment that cannot be covered by the federal legislation.

Section 3 analyses the organisational and legal mechanisms for the implementation of the environmental legislation, lists the specially authorised State organs, the principles and management methods applied by them in pursuit of their goals and describes the conduct of the State system for monitoring their activities and compliance with the environmental legislation. It notes in conclusion that the system of specialised organs is not complete and is frequently subject to change. 

Section 4 considers how the right to a favourable natural environment is upheld for persons residing in the Arctic. The section devotes particular attention to analysing the state of the legislation that regulates the environmental rights of the Arctic old settler and indigenous populations. It examines the application in practice of the provisions of federal and regional environmental legislation to the territories inhabited and traditionally exploited by the indigenous peoples and notes that recent years have seen the adoption of legislative and regulatory acts allowing the protection of indigenous rights and interests in many aspects. However, a large number of laws contain provisions and norms that do not adequately regulate the relevant legal relations because they lack implementation mechanisms and there are inadequate controls on the use of natural resources.

Sections 5 and 6 examine the effectiveness of legislation to bring to justice the perpetrators of offences under the Environmental Protection Act and other environmental acts. It is shown that the main factor influencing the effectiveness of the legislation is the ratio of compensation payable to environmental damage caused. Under the Environmental Protection Act, the main method for determining the value of compensation payable is the application of special taxes and scales. According to Instruction No. 448 of the State Environment Committee of the Russian Federation dated 23 July 1998, there are several dozen such taxes and scales, but they are not universally applicable and it is not, therefore, always possible in practice to implement judgements requiring the defendant to be made to pay large sums in compensation.

Some environmental violations are classed as criminal and others as civil offences. Criminal environmental cases are brought before the specially empowered State organs or their officials, or before the courts. In the interests of environmental protection, it is essential to increase the application of the civil justice system to cases where corporate bodies violate environmental law.

Where the criminal justice system is applied, the offences under the various articles of the new Criminal Code of the Russian Federation are listed. However, it is noted that the criminal legislation does not represent a panacea for environmental crime. It can be made more effective through application in tandem with public-awareness, educational and economic measures.

Section 6 lists the economic levers used by the legislation for environmental protection. They currently include land registers, direct logistical and financial support to environmental protection measures, fees for natural resource user rights and for pollution caused, discounted credit rates and tax concessions and exemptions.

It is shown that the most commonly used and effective of these are fines for violations of environmental law. Tax concessions and accelerated payback play only a very minor role and do not exert a substantial influence on the mechanisms for the implementation of environmental protection measures.

Part III is devoted to the analysis of the federal and regional systems of management as applied in the Arctic, with detailed consideration of the system of standards and permits for the emission and release of pollutants by mining enterprises.

Sections 1 and 2 explain that the legal issues relating to the geological study, use and protection of the subsurface within the Russian Federation and its continental shelf, and to the use of mining wastes and mineral resources and the associated processing industries are regulated by the Subsurface Act, Production Sharing Agreements Act, the Subsurface Sectors (Provision of User Rights on the Basis of Production Sharing) Act, their corrigenda and addenda and a number of Government resolutions. Many of those resolutions now need to be revised and aligned with the current legislation on the use, renewal and study of subsurface resources and the handling of industrial and domestic wastes and the economic principles of today.

A description is provided of environmental protection technologies and measures applied at sulphide copper and nickel ore-procession plants in the Arctic region in the interests of environmental and technical safety.

Section 3 lists the major ambient air protection norms. It is noted that the new federal Ambient Air Protection Act adopted in 1999 contains considerably more stringent requirements for the establishment of Maximum Permitted Emissions (MPEs), including technical emissions norms for the major mining-sector industries. This also calls for improvement of both the assessment methodologies themselves and the new addenda to earlier norms, including sectoral technical norms and methodological instructions regulating environmental activities by mining enterprises. 

Section 4 gives consideration to the basic normative provision for the protection of water bodies,  regulated by the Water Code of the Russian Federation, the Subsurface Act, the Public Sanitary and Epidemiological Wellbeing Act, the Continental Shelf Act and other legislative acts and Government resolutions.

Particular attention in this field is devoted to water quality standards. For natural water bodies, these are established using a system of norms for Maximum Permitted Concentration (MPC), Maximum Permitted Release of harmful substances, Maximum Permitted Adverse Impact and Maximum Permitted Anthropogenic Impact on the water body.

This system is universal and is not differentiated by sector, region or type of surface water body. The  authors consider this to be inadequate.  Taking into account the specific features of arctic water bodies, we therefore consider it expedient to develop regional or local norms for Maximum Permitted Concentration and Maximum Permitted Anthropogenic Impact for chemicals in order to ensure that they are used properly by water user enterprises and establish quotas for pollutant releases and emissions by those enterprises. This should, essentially, facilitate the reduction by enterprises of their releases and emissions to the level of the established indices through the gradual implementation at plants of Best Available Technology (BAT) on the basis of investment programmes.

It is also proposed that a regulatory instrument be developed for the establishment of Maximum Permitted Release norms for harmful substances in water  bodies; these should take into account the climatic features of the Arctic region and the conditions in which mining enterprises operate.

Part of section 4 is devoted to the consideration of norms for groundwater bodies. These are established, on the basis of the Methodological Instructions for the Establishment of Norms for Maximum Permitted Adverse Impact on Groundwater Objects and Maximum Permitted Release of Harmful Substances into Groundwater Objects (Ministry of Natural Resources, 1999), for each individual economic entity that could potentially impact adversely on groundwater.

Maximum Permitted Adverse Impact and Maximum Permitted Release norms are confirmed by the local agencies of the Ministry of Natural Resources; in certain cases, the approval of the State Environmental Expert Panel must be obtained in advance. Where enterprises violate the adverse impact norms, the agencies order them to conduct water conservation measures within a specific time period.

Section 5 raises the issue of implementing target environmental quality indices. There is a need to do this because environmental management practice shows that it is difficult to comply with strict standards for pollutant releases into surface water bodies. Target water quality indices are water quality standards that water user enterprises have to meet at each individual stage of their operation over a given period. They can achieve this by implementing BAT and Best Environmental Practice (BEP) in a way adapted to the technological, economic and environmental transitions.

Section 6 discusses the Environmental Impact Assessment (EIA) in relation to economic entities. The EIA is the main component of the environmental expert assessment, which, under the federal Environmental Expert Assessment Act, has the goal of ensuring that economic and other activities by enterprises comply with the environmental regulations and norms and preventing adverse environmental and connected social, economic and other impact that could result from those activities.

The main instrument regulating the EIA in the Russian Federation is Statute No. 222 on the Environmental Impact Assessment in the Russian Federation, confirmed by the Ministry of Natural Resources on 8 July 1994. It is noted that, in practice, the documents submitted to the State Environmental Expert Panel are often produced on the basis of obsolete methods and assessment principles that give priority to economic interests and do not fully address the requirements of the environmental legislation and environmental safety issues.

It is also shown that the EIA system in Russia is not adequately supported by legislation and regulations. When ruling on issues arising from EIA results, the State Environmental Expert Panel reaches decisions largely on the basis of its experts’ experience, with little recourse to public hearings. There is no adequate procedure for obtaining the necessary environmental information and tariffs have not been established for the conduct of the EIA as part of the project feasibility study. Other norms are similarly lacking.

The authors provide many proposals and suggestions for the elimination of the deficiencies identified in the EIA procedure in order to facilitate the effective implementation of investment projects at hot spots and in their vicinity.

Part 3 ends with general conclusions on the ineffectiveness of the system of  controls applied to the mining industry and the need to overcome this by improving the organisational and economic mechanisms enshrined in law for environmental management on the basis of new principles and methods. This would make it possible to preserve environmental quality in the Russian Arctic.

The Conclusion provides an overall assessment of the state of the legislation and its implementation mechanisms and recommendations on how to improve them. It is noted that, for the past decade, the Russian environmental protection legislation has been developing steadily and that a complex regulatory and legislative system has been established to protect the environment. However, these developments have not, so far, led to a tangible improvement in environmental quality. The authors draw the conclusion that the improvements must continue, especially in the legislation, with a clearer delineation of the federal and regional jurisdictions and enhancement of the mechanism of executive and control procedures to protect the environment and indigenous peoples of the Arctic. Particular attention must be paid to developing a legislative framework that can support the economic mechanism for nature management, together with widespread use of educational, public-awareness and political measures.

The document ends with eight annexes upon which the authors’ work was based:

I 
Possible threats to national security in the arctic region of the Russian Federation (V. F. Menshikov)

II
Chronology of Russian participation in multilateral conservation instruments

III
List of the main legislative acts

IV
General description of the current state and developmental trends in environmental protection legislation in the Russian Federation. 

The purpose, goals and tasks of legislation for the protection of the Arctic environment. 

The main tendencies and developmental trends in environmental protection legislation at federal and regional levels (A.M. Kostin)

V
Legislative regulation of the right of Arctic residents to a favourable natural environment (E. N. Sumina)

VI
List of legal instruments concerning the marine environment

VII
Legislative and normative acts

VIII
The main content and most important results of Federal Target-Oriented Programmes on protection of the Arctic marine environment (FTOP) (Pavel A. Tatarinov)

Introduction

The deterioration of the condition of the environment in the Russian Arctic depends to a large extent on economic and military activities in the Arctic seas, on the adjacent land and in areas outside the Arctic from which pollution is transferred into the Arctic seas by marine currents, river flows and air flows.

For many years, there was no proper legal regulation of nature management and environmental protection in the Arctic. This has resulted in heavy pollution of natural systems in many land and coastal sea areas and causing considerable damage to the livelihoods of indigenous peoples.

The political and economic changes of recent years in the Russian Federation have been accompanied by new developments in the domestic environmental legislation, especially following the adoption of the Environmental Protection Act in 1991. This Act, and the ensuing legal acts, provided a conceptual framework for a new environmental protection mechanism in conditions of transition to a market economy. In particular, the Act established a new system for authorising and registering the use of natural resources, fees for the right to their use, for pollutant emission and dumping and for waste disposal, and many other important procedures. Unfortunately, these necessary innovations have not yet led to discernible positive changes either in the condition of the environment or in environmental protection as a whole. Certain experts point by way of explanation to the economic crisis, which has caused a slump in production and reduced budget and extra-budgetary fund income from payments for natural resources use, and to the unpredictability of many economic decisions ensuing both from the crisis and from the unsatisfactory performance of the State economic control mechanism faced with growing environmental curbs on development. Others believe that the lack of progress is a result of the unsatisfactory nature of the environmental protection legislation and the sectoral norms in force. 

This paper is devoted to identifying the reasons for the highly unsatisfactory situation with regard to application of the environmental legislation and finding the optimal means for applying it, taking into account the particular natural conditions prevalent in the Arctic.

The purpose of the present work is to:

· survey Russian federal and regional environmental protection legislation, including protection of the indigenous population’s right to a favourable natural environment;

· assess the potential for application by local Russian Arctic environmental and human rights agencies of the legislation and current sectoral regulatory documents, especially in mining-industry documents; and

· develop recommendations on improving the legislation, taking into account the new political and economic situation and increased public and indigenous participation in environmental decision-making.

This work is part of Activity 2 (analysis and assessment of legislation and administrative regulations at federal and regional levels) and is a component part of Global Environmental Facility Project PDF-B, “Support for the National Plan of Action for Protection of the Marine Environment from Anthropogenic Pollution in the Arctic Region of the Russian Federation”, assigned in 1999 to ACOPS and the Russian Inter-Agency Task Team on Preparation and Execution of the NPA-Arctic. The work within Activity 2 and the other activities (on identification, characterisation and evaluation of hot spots, analysis of mechanisms for pollutant transport to impact zones, analysis of existing practice in preparing pre-investment studies in the Russian Federation and development of guidelines for their future preparation, etc.) is geared towards developing the NPA-Arctic into an investment project.
The work was conducted as part of the preparation of the National Plan of Action for Protection of the Marine Environment from Anthropogenic Pollution in the Arctic Region of the Russian Federation (NPA-Arctic) and the above-named GEF project.

Two groups of specialists participated in preparing the survey. The first group, consisting of V.M. Makeev (SSC AARI; State Polar Academy), the group’s leader, A.M. Kostin (Murmansk Oblast State Committee on Environmental Preservation), V.F. Menshikov (Presidential Security Council), E.N. Sumina (State Committee on the North), P.A. Tatatinov (Deputy Chief of Department, Ministry of Industry, Science and Technology) and A.S. Shestiryuk (St. Petersburg State University), prepared the survey of socio-economic conditions in the Arctic and general legislation, including international agreements (part 1). Patricia Birnie, in the capacity of an international expert, provided invaluable assistance with the section on the international legal framework for environmental protection.

The second group, under the leadership of V. N. Kuzmich (Ministry of Natural Resources), included Yu. A. Karasev (Norilsk Nickel enterprise, Gipronikel), V. B. Miliaev (Research Institute for Atmospheric Protection) and L. S. Ponomareva (State Committee on the Environment), and prepared the survey of the existing system of norms and permits for emissions and discharges as applied to the mining industry in the Arctic (part III). 

The conclusion, the assessment of the state of the legislation and its implementation mechanisms and the recommendations for its improvement, was produced by all of the specialists working together.

Experts from the Ministries of Natural Resources, Education, Defence and Science, Roshydromet, the Academy of Sciences and the State Fisheries Inspectorate also participated in discussions at the two working meetings.

Part 1. Special features of the socio-economic situation in the Russian Arctic

1. The socio-economic situation and the state of the environment in the Arctic

The Arctic region and its exclusive economic zone and continental shelf occupy 30 per cent of the area of Russia. The region, close to the shores of the Arctic Ocean, is home to 1.66 million people, the majority of them ethnic Russians, Ukrainians and Belarussians. The indigenous peoples make up 3.4 per cent of the region’s population: 75 per cent of them live in rural settlements and live by traditional crafts.

The role of the Arctic in the Russian economy is extremely important. For many decades, it has been the country’s main source of natural resources. The giant, unique mineral deposits are worked by powerful industrial complexes (mining and processing plants, factories, mines etc.) and various types of resources are extracted, processed and marketed, including oil, gas, coal, rare, non-ferrous and noble metals, phosphor and aluminyum ores, wood, fish and seafood (fresh and processed), furs, etc. The country’s defence was financed by revenues derived from domestic consumption of resources and the considerable income from fuel exports.

The northern regions suffered disproportionately in socio-economic terms from Russia’s transition towards a market economy beginning in the early 1990s. Firstly, it led to a sharp reduction in State support and a corresponding reduction in the investments on which the Arctic industries were based, which to a large degree financed production and living expenses, higher in the cold, remote and hard-to-reach Arctic regions with their underdeveloped transport networks. This was followed by a considerable rise in transport and fuel costs, leading to a slump in production at many industrial concerns and financial difficulties.

In terms of environmental safety, the resulting socio-economic situation in Russia’s northern regions can be viewed as critical. Despite the measures taken, the scale of the slump, measured by comparable indices, in the investment and social sectors and in the standard of living, is much greater than in the rest of the country. The crisis is accompanied by disintegration of the entire economic complex, a severe brain drain and burgeoning unemployment. The situation of the indigenous peoples is particularly problematic. A number of regions are facing a real danger of environmental disaster.

The economic crisis in the Arctic regions has impacted heavily not only on the social sector, but also on the environmental situation. The environmental changes are twofold.

State policy for a number of decades under the Soviet administration and until 1991 had been to exempt almost all economic and military activities in the closed Arctic region from the need to comply with the environmental legislation. The activities were instead regulated by self-interested authorities which shifted the emphasis of natural resources use in the Arctic from single-industry to a destructive type of exploitation and processing, using obsolete methods and equipment ill-adapted to local conditions, and without proper attention to environmental considerations and limitation of economic activity.

Natural systems have undergone considerable changes as a result of decades of uncontrolled economic and military activity, with intensive anthropogenic impact, in many locations in the Arctic and adjacent territories to the south. Overall, thirteen major impact zones have been identified,1, 5 where impact, and initially pollution, were heaviest. Such land areas include the Kola Peninsula, the lower reaches of the Severnaya Dvina river, the basin of the river Pechora and its tributaries the Vorkuta, Usa and Izhma, the Novaya Zemlya archipelago and the basin of the middle reaches of the river Ob, the mesopotamia of the rivers Pur and Taz, the Iamal and Tazovsky peninsulas, the river Pevek region and the Polyarinsky, Yultino and Bilibino settlements.  The greatest crisis is in the Kola, Severodvinsk, Norilsk and Sredne-Obsk impact zones, where the area classed as heavily polluted represents no less than 1.5 to two per cent of the overall territory of the Arctic and adjacent regions to the south. In these areas, the ecosystem is irretrievably degraded. In another 12 to 15 per cent of the territory, the ecosystems have undergone quite severe modifications, but are capable of recovery.

Of the affected coastal sea areas, the most heavily polluted are the Kola and Motovsk Bays (Kola Peninsula), Beluzhya and Chernaya Bays (Novaya Zemlya), the Dvina Bay, and Buorkhaya, Bulunkan, Tiksi and Neelov Bays (Yakutia). In the Kola, Beluzhya and Tiksi Bays, the water ecosystems have completely changed their character.

The main sources polluting the Arctic environment are local mineral extraction, mineral processing, metal production, oil, gas and coal extraction and processing plants, the paper industry, municipal heating plants, river and sea ports and power stations, which discharge millions upon millions of tons of pollutants into reservoirs. Large quantities of pollutants reach the Arctic as a result of transboundary transport in river flows, marine currents and air flows.

In recent decades, the total quantity of pollutants emitted and dumped has clearly decreased as a result of a decline in economic and military activity and falling population numbers connected both with the economic crisis and, to a degree, with improved production technologies. However, the age of some equipment, both at plants and on pipelines, and the lack of investment in replacing it, has lead to more frequent accidents, some catastrophic. Examples are the Usinsk pipeline accident in 1993, which caused the spillage of some 130,000 tons of crude oil, the accident at the Solombal pulp and paper mill in 1995, which discharged into the North Dvina industrial effluent with high mercury levels, etc. Many large cities have experienced an increase in exhaust gas discharge into the atmosphere as a result of large increases (of forty to fifty per cent) in car ownership.

The overall environmental situation in the Arctic is as follows. In regions where large industrial concerns are still operating, close to the large cities (the Kola Peninsula, the areas surrounding Norilsk, Arkhangelsk, Novodvinsk, etc.), the environmental situation is not improving, indeed, the so-called anthropogenic wastelands around the plants continue to grow. In areas where plants are no longer operating, the situation has stabilised, but there are no funds for protective measures and recultivation.

The survival of the indigenous peoples remains a cause for concern. With a population of slightly over 180,000, they represent a mere 1.7 per cent of the total population of the Russian North, and some ethnic groups have less than 200 members. The majority (72 per cent) live in rural settlements and are mainly deer-breeders and hunter-gatherers.

The existence of these peoples has come under threat as a result of industrial expansion in many northern regions. The large-scale exploitation of natural resources in those regions has severely undermined their traditional economic activities, with the loss of over 20 million hectares of deer pasture, together with hunting-grounds, and serious damage to many rivers.

The loss of areas of the small northern peoples’ habitat and the damage to the conditions required for their traditional economic activities and way of life gives rise to fears for the survival of certain ethnic groups. They need to be provided with conditions in which they can gradually integrate into modern activities. Above all, it is essential to protect their traditional industries and set up processing and trading centres for their products.

2. Current State socio-economic policy in the northern regions of Russia
The Russian authorities are increasingly concerned about the socio-economic and environmental situation in the Arctic. In the past few years, the Government and State Duma have taken a number of steps to improve matters. A legal basis has been created for State support through adoption of the Act on the Fundamentals of State Regulation of Socio-Economic Development of the North of the Russian Federation of 31 December 1997, No. 1664; the Act on State Guarantees and Compensation for Persons Working and Living in Regions of the Far North and Equivalent Locations and the Act on Housing Subsidies for Citizens Moving from Regions of the Far North and Equivalent Regions.

In recent years, the constituent parts of the Russian Federation have been gaining authority and powers with respect to implementing policies for State support and social security. The income of regional budgets has been boosted by payments for use of natural resources; part of the federal tax revenues has been allotted to regional budgets; permits have been issued for the use of natural resources (especially bioresources) and the regional authorities have been able to participate in policy-making with respect to the licensing procedures.

These measures have made it possible to halt the proliferation of negative tendencies in the North. However, the existing system of State support, conditioned by the crisis, has come into conflict with the developing economic and federal relations. It fails to take sufficiently into account the changes in Russia’s economic situation and retains many elements of the old administrative-command model.

In order to resolve the current crisis, the State Committee on the North (Goskomsever) has developed, on the instruction of the Government and with active participation by representatives of other federal agencies and local authorities, a new concept of State support for economic and social development of the northern regions. The aim is to create self-development forces within regions with the necessary natural resources potential and actively to encourage regions dependent on the central budget to seek new economic development possibilities.

For this to happen, a number of inter-related goals have to be achieved, taking into account the basic directions of the reform of State support for the North as laid down by governmental decree No. 1664 of 31 December 1997:

· Economic restructuring of the northern regions and improved viability of its base (main city) industrial concerns through federal and sub-national fiscal, financial and investment policy;

· State regulation of the specialised northern labour markets by means of transition to a contractual hiring system for all new workers recruited in the State and private sectors, use of shift-working practices, etc.;

· Conversion of the current system of guarantees and compensation to the North into a free-market system which makes allowances for the higher cost of living, and with social standards which vary by region;

· Creation of an effective social support system for the indigenous peoples, including their traditional economic activities, and increasing their employment in the State and private sectors;

· Improvement of the mechanism for seasonal delivery of goods in order to provide a reliable supply of foodstuffs and fuel to northern areas; and

· Intensifying central influence on socio-economic processes in the Arctic and supporting the sustainable, safe functioning of the Northern Sea Route.

It is planned to achieve this in three stages, in accordance with the forthcoming Concept of long-term socio-economic development in the Russian Federation. The first stage, 2000-03, involves stabilising socio-economic development and moving towards sustainable growth (ending the slump in all areas of economic activity, stabilising citizens’ real incomes at levels not lower than 1997-98, moving towards reduced unemployment, etc.).  The second, 2004-2010, is the stage of sustainable growth (achieving development rates for the entire period of the order of 4 to 6 per cent increase in GNP with steady improvements in income and standard of living, reduction of unemployment and long-term resolution of economic problems). The third, 2011-2015, is the stage of balanced socio-economic development, which should be marked by stable rates of development conditioned by consumer requirements and purchasing power and reflect Russia’s position in the global economy and geopolitical situation and interests.

However, given the limitations of the federal budget, it is important to increase the effectiveness of investment by federal, sub-national and municipal authorities and northern resources corporations and ensure that market-economy mechanisms are more actively used. Moreover, it must be a principle that budget allocations are used strictly for their target purpose, reflecting the particular features of the various territories, enterprises and population groups. It is essential to define the priorities for State support, including within programmes and other measures which have already been adopted; financial allocations must be concentrated on these priorities. There needs to be a strengthening of the joint responsibility of the central Government and the regions to resolve the most urgent socio-economic problems, and the increasing role of large resources corporations in supporting the North must be taken into account.

The Concept emphasises the need to:

· take account of the limitations of the federal budget and ensure that the resources invested by the federal, regional and municipal authorities and northern enterprises (resource corporations) are utilised more effectively through more active use of market mechanisms;

· use in a more purposeful and directed way the budgetary allocations, taking into account the special features of particular land areas, enterprises and population groups;

· determine the priority areas to be given State support, including under programmes and other decisions already adopted that are relevant to the North;

· determine what proportion of the available finance should be allotted to them and strengthen the joint responsibity of the centre and the regions to resolve the most severe socio-economic problems; and

· take into account the increasing role of large resource companies in supporting the North.
Federal target-oriented programmes (Annex VIII)

Another real contribution by the federal authorities to socio-economic development in the Arctic and protection of land and sea areas from adverse anthropogenic impact is their financing (albeit limited) of scientific research and certain social programmes within federal target-oriented programmes (FTOPs) and federal target-oriented scientific and technical and innovation programmes and sub-programmes.

The most important programmes in terms of size and funds attracted are the “World Ocean” FTOP and the “Research and Exploration in Priority Directions of Civil Scientific and Technological Development” federal target-oriented scientific and technical programme. 

The main commissioner of the World Ocean programme, appointed by Presidential Edict of 17 January 1997, is the Russian Ministry of Economic Development and Trade. The programme’s purpose is the integrated study, development and effective use of the world ocean for economic development and national security. The programme should become an instrument for coordinating federal and sub-national programmes on individual problems relating to the world ocean, including the Arctic Ocean. Particular attention is given to study of seas adjacent to Russian territory, including study and protection of the marine environment, the establishment of methods for rational development of mineral, biological and fuel resources in the coastal zone and the preservation of the recreational potential of the land and sea areas. The most important goals within the programme’s priority activities include:

· Study of the natural environment and key processes occurring in the world ocean and complex spheres;

· Research into natural and anthropogenic environmental emergencies in marine and coastal areas;

· Protecting the lives and health of the indigenous peoples from the destructive impact of economic activity to develop the Arctic by minimising the impact of industrial exploitation of the sea on the indigenous communities of coastal regions;

· Studying the dynamics of ecosystems and marine bioresources and identifying new regions for seafood production on the basis of bioproductivity assessments of different sea areas;

· Research into the Russian Federation’s continental shelf, exclusive economic zone, territorial sea and coastal zone;

· Monitoring the condition of the world ocean and the hydrometeorological situation in Russia’s seas for economic and defence purposes;

· Assessing the permissible environmental stress on these regions; and

· Measures to preserve areas and items of natural and cultural value in the Russian North.

Many highly qualified Russian experts are involved in the work to achieve the programme’s goals. They include teams from the institutes of the Academy of Science, various ministries and agencies (the Ministry of Economic Development and Trade, Roshydromet, the Ministries of Defence and Transport, the Ministry of Natural Resources etc.)

Implementation of the World Ocean programme should facilitate:

· Creation of a legislative base regulating economic and other activity in coastal zones and geared towards coordination of local, sub-national and national interests relating to the exploitation of coastal zones;

· Development of a coordinating and implementation mechanism for coastal zone management programmes and for monitoring the environment, resources and anthropogenic changes in coastal zones, with sub-national authorities participating where appropriate; and 

· Resolution of a number of environmental-economic issues connected with the impossibility of providing additional land for the construction of mining and ore-processing plants and the extraction of considerable quantities of rock; and the processing of iron-manganese compounds, almost free of harmful sulphur, instead of sulphurous copper-nickel ores.

In the current economic conditions, it is extremely difficult to implement the project: it will be conducted in several stages.

The first stage (1998-2002) is geared towards halting the uncontrollable downward spiral and stabilising the main activities of the Russian Federation in the world ocean. The next stage (2003-2007) will involve revision of the programme on the basis of the results from the first stage, followed by creation and development of resources in the financial, legal, political, scientific and other areas serving Russia’s marine activities, in order to meet current needs and satisfy long-term interests and requirements.

The later stages will, in accordance with Russia’s domestic development strategy, its international position and potential requirements, be devoted to developing a new structure for Russian world ocean activities.

The “Research and Exploration in Priority Directions of Civil Scientific and Technological Development” federal target-oriented scientific and technical programme, second in importance and scale, is working on six priority areas of Russian scientific development, one of which is Environment and Rational Use of Natural Resources. That area is subdivided into 27 programmes, of which several involve research directly or indirectly connected with Arctic environmental protection issues. Those programmes are Protection of the Public and Economic Objects from the Risk of Natural and Technogenic Disasters; Integrated Arctic and Antarctic Ocean and Sea Research; Global Changes in Environment and Climate; and Fundamental and Pilot Environmental Research by Russian State Scientific Centres. 

The aim of the first programme is to lay the foundations of State scientific and technical policy regarding natural and technogenic safety in Russia’s various climatic zones and create a corresponding national safety system.

Implementation of the programme is based around the following activities:

· Development of mechanisms and criteria for safety in working methods, planning technology, machine and complex technical system construction;

· Prevention and reduction of natural and technogenic disasters and emergencies;

· Safe functioning and development of transport systems, industrial enterprises, construction, nuclear energy and the defence sector;

· Protection of the public and emergency rescue schemes;

· Creation of a legal and economic regulatory system for public safety and the safety of economic and other objects, land and the environment; and improved resistance of economic activity to disruption by disasters and emergencies;

· Development of international cooperation on natural and technogenic safety issues;

· Resolution of sub-national safety issues; and

· Safety of man and biota; and preparation of emergency medical services for response to disasters.

It is anticipated that the sub-programmes will:

· Develop a legal basis for State safety management policy based on integral risk criteria;

· Develop the necessary legal regime and economic capacity and lead to the introduction of industrial safety declarations;

· Create safety regulation mechanisms;

· Produce maps of natural dangers and risk areas;

· Create databases for information exchange; and

· Coordinate work in the field within different federal, sub-national, sectoral and international scientific and technical programmes and projects.

Unlike the World Ocean programme, the Integrated Arctic and Antarctic Ocean and Sea Research programme concentrates research on deeper probing of the natural conditions and processes in polar regions. Greater attention is given to atmospheric processes, hydrology and ocean and estuary hydrochemistry and the dynamics of sea ice cover and land ice cover.

Similar concepts are central to the research carried out within various State Technical Centre programmes specialising in fundamental research into the environment, environment, natural resources and their use. These sub-programmes give considerable attention to study and assessment of anthropogenic impact on natural systems, permissible stress on land, freshwater and marine ecosystems, natural systems’ resistance to external impact, norms for anthropogenic stress on ecosystems, etc.

Other programmes which should be mentioned are:

· Federal Target-Oriented Programme for the Protection of Unique Natural Systems;

· Federal Target-Oriented Programme for the Prevention of Dangerous Climate Changes and their Detrimental Impact; and
· Federal Innovation Programme on Technology of the Russian North.

3. Investment activity in the field of natural resource use and its legal regulation

As mentioned in earlier sections of the document, the Russian Federation, including the Arctic, is suffering economic decline and restructuring its entire economic system, and therefore has a clear need for investment both for technical refurbishment of industrial plants and for environmental protection measures.

In recent years, a legal base for investment activity has been created in the Russian Federation and a certain amount of practical experience has been gained, some of which was less than favourable.

Legal regulation of investment activity in the field of use of natural resources and environmental protection, governing harmful impact on the latter, is a component of both investment and environmental legislation.

Foreign investment activity within the Russian Federation is governed by the Foreign Investments in the Russian Federation Act of 9 July 1999, No. 160, the Foreign Investments in the Russian Federation in the Form of Capital Investments Act of 25 February 1999, No. 39, in the redaction of Act No. 22 of 2 January 2000 and the subordinate legislation adopted in fulfilment of those Acts. By “foreign investments” the law refers to the investment of foreign capital in an enterprise within the Russian Federation in the form of objects of civil entitlement belonging to the foreign investor which have not been withdrawn from circulation and whose circulation is not limited in the Russian Federation (art. 2).

Commercial organisations with foreign investors are created and dissolved according to a procedure and conditions governed by federal law, with exceptions which may be established by federal law to the extent required to protect the fundaments of the constitutional system, the morality, health, rights and lawful interests of other persons, national defence and State security (arts. 4 and 20 of the Foreign Investments Act).

One very recent item of legislation on investment in natural resources use is the Shared Production Agreements Act (Legislative Assembly of the Russian Federation, 1996, No. 1, art. 184), establishing the legal basis for the relations arising from the proceedings of Russian and foreign investors in searching, prospecting and extracting mineral ores within the territory of the Russian Federation, its continental shelf and its exclusive economic zone on the basis of a shared production agreement.

Such an agreement is defined as a contract under which the Russian Federation grants an entrepreneur (investor), on the basis of payment and for a limited period, exclusive rights to search for, prospect and extract mineral ores on a plot of land identified in the agreement and to conduct connected activities; the investor undertakes to carry out the works at his own expense and risk. The agreement defines all appropriate conditions connected with mineral resources use, including the conditions and procedure for dividing the product among the parties in accordance with the provisions of the Act.

The parties may agree to apply, during prospecting and extraction of mineral ores, internationally accepted standards (norms or rules) for safe working practices and protection of the earth, the environment and public health, conditional upon prior approval of those standards by the appropriate State organ under the established procedure.

There are also provisions on fulfilling environmental requirements in investment activity in the Environmental Protection Act, the Environmental Assessment Act of 1995, the Statute on Environmental Impact Assessment of 1994 and other acts. Thus, the legal mechanism for environmental protection and rational use of natural resources is applied to the full to ensure that environmental requirements are complied with during investment activity. Preventive legal measures to be complied with by the investor before a decision is taken on implementing the investment project are particularly important. They consist of environmental impact assessment measures and environmental assessment.

Pollution and related fees are made for the emission or dumping of pollutants, waste disposal and other forms of pollution within or above the established limits.
There are important provisions on compliance with environmental requirements during investment activity in the Environmental Assessment Act (Legislative Assembly, 1995, No. 48, art. 4556). In particular, the Act identifies the cases in which a federal or local/sub-national environmental assessment is compulsory.

In addition, the Act provides for a public environmental assessment to be conducted on those projects which are liable for submission to the State Environmental Assessment. The public assessment can be carried out first, or concurrently with the State assessment, and becomes legally binding after confirmation by a specially authorised State organ for environmental assessment. This allows the public to participate in environmental decision-making.

The Statute on Environmental Impact Assessment, confirmed by Order of the Ministry of the Environment and Natural Resources of 18 July 1994, establishes that an environmental impact assessment is to be carried out as part of the preparation of programmes, including investment programmes and pre-construction investment feasibility studies.

The practical implementation of activitiers deriving from investment in the Russian Arctic can be illustrated using the example of Murmansk Oblast. Since 1994, Murmansk has been a member of the inter-governmental Barents Euro-Arctic Council, which includes representatives of the northern (Arctic) provinces or regions of Finland, Norway, the Russian Federation and Sweden. The Council’s goals include coordinating, at inter-governmental and local levels, activities by Members in the Barents Sea region, and collaborating on resolving the most acute environmental problems. The Nordic Environment Finance Corporation (NEFCO) was set up to facilitate implementation of environmentally beneficial projects. The NEFCO Barents Region Environmental Programme (NEFCO Programme) was drawn up by an international group of experts headed by the Secretariat of the Arctic Monitoring and Assessment Programme (AMAP).2 Part of the Programme involved selecting and developing projects for nine (non-radioactive) sites in Murmansk Oblast requiring urgent resolution of environmental problems. They included Project M41, “Construction of a Communal Effluent Treatment System in the Town of Kildinstroy”, Project M44, “Improvement of Monchegorsk City Water Supply System”, Project M51, “Establishment of a System for Treatment of Non-Radioactive Hazardous Waste in Murmansk Province” and Project M81, “Water Supply in Lovozero Village”. 

At present, only one project, M81, is being actively implemented. The reason for such a poor implementation rate is the lack of financial resources among the Russian organisations which were supposed to take a part share in implementing them. They do not wish to seek credits from Russian or foreign investors, as they are unable to pay them back on time.

Part II. General survey of environmental law
1. Relevant international legal framework for the protection of the environment of the Russian Arctic
1.1
The main principles of international environmental cooperation

A necessary step towards effective environmental protection of the Russian Arctic is to identify the relevant international obligations in the field of the environment to which the Russian Federation has consented.

In doing this, it is important to take account of the international context and the developments that have occurred in the last thirty years or so, in particular in light of the emergence of the concept of sustainable development. Within the UN system, including the World Bank and GEF, “sustainable development” is now the goal of all the relevant programmes, treaties and codes adopted under its auspices.

Nearly three decades ago the international community recognised its concern for the continuing and accelerating impairment of the quality of the environment. This led the UN to convene in 1972 the Stockholm Conference on the Human Environment (UNCHE). One of the most important achievements of the Conference was the adoption of a Declaration of Principles which recognised that “States have, in accordance with the United Nations Charter and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental policies and the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.” (Principle 21 of the UNCHE). This principle is now widely regarded as part of the body of customary international law relating to the environment. Another UNCHE outcome was the creation of the United Nations Environment Programme (UNEP), a Secretariat to act as a focal point for environmental action and coordination within the UN system.

UNCHE decisively set the scene for international activities at the regional and global levels and influenced many legal and institutional developments in the subsequent years. 

Twenty years later, in the light of growing awareness of the necessary link between environment and development and in light also of the continuing environmental degradation, in 1989 the UN General Assembly convened a United Nations Conference on Environment and Development (UNCED) held in Rio de Janeiro in June 1992. This brought together the achievement of the goals of environmental protection and economic development within the goal of “sustainable development”. It re-affirmed, in an amended form, Principle 21 of the Stockholm Declaration. Principle 2 of the Rio Declaration refers to the sovereign right of Sates to exploit their own resources pursuant to their own environmental and developmental policies (emphasis added).

There are a number of principles of the Rio Declaration which are of significance to attaining the goal of sustainable development. These are: “The right to development must be fulfilled so as to equitably meet developmental and environmental needs of the present and future generations” (Principle 3). This principle should be read together with Principle 4, which provides that “environmental protection shall constitute an integral part of the development process and cannot be considered in isolation from it.” The Declaration also emphasises the importance of public participation in environmental decision-making, access to information, and access to any relevant judicial and administrative proceedings by providing that “environmental issues are best handled with the participation of all concerned citizens at the relevant level” (Principle 10). Other principles stress the need to enact “effective environmental legislation” (Principle 11), develop “national legislation regarding liability and compensation for the victims of pollution and other environmental damage” (Principle 13), and apply the “precautionary approach” (Principle 15), i.e., when there are threats of serious damage, lack of full scientific certainty must not be used to justify postponement of cost effective measures to prevent environmental degradation. The Declaration also requires that “[e]nvironmental impact assessment, as a national instrument, shall be undertaken for proposed activities that are likely to have a significant impact on the environment” (Principle 17).

With regard to indigenous peoples and their communities, it recognises their “vital role in management and development because of their knowledge and traditional practices.” It provides that “States should recognise and duly support their identity, culture and interest and enable their effective participation in the achievement of sustainable development” (Principle 22).

Although the Rio Declaration is not a legally binding instrument, some provisions may reflect rules of general international law, others may reflect emerging ones, and yet others provide guidance and inspiration for future legal developments. It provides the framework for development of further action in the Russian Arctic.

1.1.1
The 1982 United Nations Convention on the Law of the Sea
One of the most important existing treaties relevant to the protection of the Arctic environment is the 1982 United Nations Convention on the Law of the Sea (UNCLOS), in particular, its provisions dealing with the protection of the marine environment and the conservation and management of the marine living resources. The adoption of the Convention was prompted by the desire to settle all issues relating to the law of the sea. Thus, its preambular paragraphs expressly recognise that the problems of ocean space are closely interrelated and need to be considered as a whole. Parts V and VII of the Convention deal with questions related to the conservation and management of marine living resources in the exclusive economic zone and on the high seas respectively; while Part XII deals with issues relating to the protection and preservation of the marine environment. A brief summary of the provisions of the Convention is given below. UNCLOS entered into force on 16 November 1994 and it has now 135 State Parties (16 October 2000). The Russian Federation ratified UNCLOS on 12 March 1997. In 1994 the Agreement relating to the Implementation of Part XI of the Convention, which governs activities in the ‘Area’ (the sea-bed and ocean floor and subsoil thereof, beyond the limits of national jurisdiction), was adopted with a view to facilitating universal participation in the Convention. This 1994 Agreement is mindful of the importance of the Convention for the protection and preservation of the marine environment and of the growing concern for the global environment. The provisions of the Agreement and Part XI of the Convention must be interpreted as a single instrument. It entered into force on 28 July 1996 and the Russian Federation became party (accession) on 12 March 1997.

1.1.2
UNCED

A broad range of international legal developments in the field of the environment has taken place since the conclusion of UNCLOS. The provisions of the 1982 Convention on protection of the marine environment as well as the provisions relating to the conservation and management of fisheries need to be interpreted now from a post UNCED perspective. Thus, the 1992 United Nations Framework Convention on Climate Change, the 1992 Convention on Biological Diversity, the Rio Declaration and Agenda 21 broadened UNCLOS’ aims, spelling out the need for a precautionary approach, environmental impact assessment, the need to integrate environmental protection in the development process, to develop laws on liability and compensation, involve citizens in the process of decision-making and indigenous peoples in the achievement of sustainable development, and all now have to be taken into account.

Chapter 17 of Agenda 21 deals with the protection of the ocean, all kinds of seas including enclosed and semi-enclosed seas, and coastal areas and the protection, rational use and development of their living resources. At the outset of that Chapter, it is recognised that “the marine environment – including the oceans and all seas and adjacent coastal areas – forms an integrated whole that is an essential component of the global life support system, and a positive asset that presents opportunities for sustainable development.” In addition, it acknowledges the role of UNCLOS as the international basis upon which to pursue the protection and sustainable development of the marine and coastal environment and its resources. Chapter 17 outlines also proposals to guide future international legislation; integrated coastal and marine management; prior environmental impact assessment and systematic observation; disaster contingency plans; improvement of coastal human settlements; and conservation and restoration of altered critical habitats.

1.1.3
UNEP’s role

The various activities relating to the protection of the marine environment undertaken by UNEP are relevant to the Arctic environment. Since 1974 UNEP has initiated various efforts towards the protection of the marine environment through its Regional Seas Programme, a global scheme implemented through regional components. It is an action-oriented programme having concern not only for the consequences but also for the causes of environmental degradation. A fundamental part of each programme is the conclusion of an Action plan (for instance, the Action Plan adopted for the North-West Pacific Region), and in some instances regional treaties, developed by subsequent protocols. These include treaties for the Baltic and Black Sea, but not for the Arctic Sea areas, because the Arctic is not regarded as one of UNEPs Regional Seas Programmes. UNEP, however, is an observer to the meetings of the Arctic Council.

With regards to land-based sources of marine pollution, UNEP has played a major role in drawing up in 1985 Guidelines for the Protection of the Marine Environment against Pollution from Land-Based Sources. After UNCED, under UNEP auspices, these were replaced by the adoption in 1995 of the non-binding Washington Declaration and Global Programme of Action on Protection of the Marine Environment from Land-Based Activities. The Declaration refers to the requirements of the relevant provisions of UNCLOS and various principles endorsed by the UNCED in its Declaration and in Agenda 21.

1.2 International obligations adopted by the Russian Federation 

Russia is an active participant in the process of international collaboration on conserving the environment and natural resources and is party to approximately half of the relevant existing international multilateral treaties.  The Russian Federation is the legal successor to treaties concluded by the USSR (article 1 paragraph 3 of the International Treaties (Russian Federation) Act, 1990). In addition, after the disintegration of the USSR, the Russian Federation acceeded to to many international environmental protection treaties and their protocols. Fig. 1 illustrates the trend in Soviet/Russian participation in multilateral environmental protection treaties over the past fifty years.
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Fig. 1.
Trends in USSR/Russian participation in multilateral environmental protection treaties, 1950-1990s.

The largest group of environmental treaties to which the Russian Federation is party concerns conservation of marine resources and above all prevention of their degradation as a result of pollution (fig. 2).

It is followed by groups of treaties on conservation of marine bioresources and on protection of land-based animal and plant species. These in turn are followed by agreements on the protection of shared resources (the climate, the atmosphere, the ozone layer and outer space). Recently, Russian natural resource policy has laid particular emphasis on preserving biodiversity and conserving natural resources in regions not yet affected by significant industrial activity. In the 1980s, the Russian Federation began to participate actively in international agreements on protection of the atmosphere and the ozone layer, and in the 1990s in agreements on preservation of the global climate.

Active participation in international collaboration on environmental protection is a key element of the new Russian environmental and natural resource policy. New approaches have been formulated by the Russian legislation to Russian participation in international natural resource conservation agreements. The international treaties to which the Russian Federation is party are being incorporated into the national legal system. The international norms have priority where their provisions conflict with those in the domestic legislation, as stated in the Constitution and the International Treaties (Russian Federation) Act (article 2 item 6). This principle is likewise enshrined in recently adopted Russian laws on various types of resource, including the Sub-Surface Act, the Water Code, the Forest Code, the Ambient Air Protection Act, etc. (Annex II).
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Fig. 2.
Breakdown of international agreements by type of natural resource.6

The scope of this work does not allow for a full analysis of the international treaties currently in force in the Russian Federation, and so we simply classify them by level of authority and provide a brief overview of those of their provisions that provide a basis for the effective protection of the arctic environment.

Additional comments will be made on the subject of other treaties to which the Russian Federation is not currently party but to which it may potentially accede in future.

1. The most important agreements are international agreements concluded on a multilateral basis under the aegis of the United Nations. The Russian Federation is party to some 70 multilateral conventions and treaties and their basic protocols relating to the protection of the environment and natural resources (see Annex III7). These treaties are global in nature. Examples of the most relevant global instruments for our purposes are:

· The Convention on Wetlands, an international instrument concerned mainly with waterfowl habitat, signed in Ramsar, Iran, in 1971;

· The United Nations Convention on the Law of the Sea, opened for signature in 1982 in Montego Bay, Jamaica; and

· The Convention on Long-range Transboundary Air Pollution, Geneva, 1979, including its protocols of 1984, 1985, 1988, 1991, 1994 etc.
Examples of regional conventions and treaties are:

· The Convention on the Protection of the Marine Environment of the Baltic Sea Area, Helsinki,1992; and

· The Convention on the Protection of the Black Sea against Pollution, Bucharest, 1992.

2. These are followed by bilateral inter-State agreements on environmental protection targeted at resolving specific local issues, such as:

· The Agreement between the Government of the United States of America and the Government of the Union of Soviet Socialist Republics Concerning Cooperation in Combating Pollution in the Bering and Chukchi Seas in Emergency Situations (1989);

· The Agreement between the Government of the United States of America and the Government of the Russian Federation on Cooperation in the Prevention of Pollution of the Environment in the Arctic,1994;

· The Treaty between the Government of the Kingdom of Sweden and the Government of the Union of Soviet Socialist Republics Concerning Cooperation in Protecting the Environment, 1989; and

· The Agreement between the Russian Federation and the Republic of Finland Concerning Cooperation in Protecting the Environment of 1992 and the Protocol of annexes concerning measures for its implementation.


When the Government of the Russian Federation adopted these agreements, the legislative acts of the implementation programmes were given force at federal levelresponsibility: this is the usual Russian policy.

3. Additional agreements include programmes of measures and treaty implementation programmes applied by the State environmental management agencies (e.g. the Annex to Governmental Resolution No. 332).

4. Declarations and conventions of international organisations (largely UN specialised environmental agencies) adopted as regulatory documents within the Russian Federation do not generally involve federal responsibility and have a thematic nature determined by the environmental object in their jurisdiction. They are generally implemented by specialised funds and organisations which do not possess State legal status.

5. Treaties, declarations, meeting protocols and agreements adopted at regional level by the constituent parts of the Russian Federation and foreign sub-national entities of equivalent status and special treaties concerned only with the territorial jurisdiction of the constituent parts of the Russian Federation and Governments of adjacent countries within cross-border cooperation in environmental issues of mutual interest are developed mostly on the legal basis of inter-State treaties.

6. These are followed by direct treaties (generally technological and commercial projects) between corporate bodies in States parties to environmental treaties. The parties to the treaty bear legal responsibility if there are no guarantees provided by other corporate bodies.

7. Last are conventions, treaties etc. which are not strictly environmental but concern impact on natural objects and are traditionally included in the list of legal documents on environment. Examples are the Comprehensive Nuclear Test-Ban Treaty of 1963 and the South Pacific Nuclear Free Zone Treaty of 1985.

1.3. The Russian Federation’s international obligations relating to the Arctic 
1.3.1
The United Nations Convention on the Law of the Sea (Part XII), Montego Bay, 10 December 1982

Part XII (Articles 192- 237) deals with the protection and preservation of the marine environment. This Part covers a number of issues and is intended to give effect to the general obligation of all States to protect and preserve this environment, which is clearly stated in Article 192. Part XII also provides a framework of general rules intended to accommodate and allow for subsequent development of existing conventions on global, regional or sectoral issues, such as pollution by dumping. Its relevance for the Arctic region is enhanced by the inclusion of a special provision on “ice-covered areas” (Article 234), allowing the coastal State to adopt laws and regulations for the prevention, reduction and control of marine pollution from vessels, where pollution of the marine environment could cause major harm to or possible irreversible disturbance of the ecological balance.

The Convention requires States parties to take all measures that are necessary to prevent, reduce and control pollution of the marine environment from any source. Part XII goes onto identify six sources of pollution, namely: (i) pollution from land-based sources (Article 207); (ii) pollution from sea-bed activities subject to national jurisdiction (Article 208); (iii) pollution from activities in the ‘Area’ (Article 209); (iv) pollution by dumping (Article 210); (v) pollution from vessels (Article 211); (vi) pollution from or through the atmosphere (Article 212). States parties are required to enact appropriate national legislation to apply and enforce these provisions.

An innovative feature introduced by this Part is the enforcement power given to port States in Article 218. This establishes that a port State may take legal proceedings against a vessel voluntarily entering one of its ports that is alleged to have discharged source pollution outside the State’s territorial sea or exclusive economic zone in violation of applicable international rules and standards, subject to certain procedures being followed.

(i) International instruments protecting the marine environment

Convention for the Prevention of Marine Pollution by Dumping of Wastes and other Matter, adopted in London, Mexico City, Moscow, Washington, 29 December 1972, amended by 1996 Protocol (not yet in force)

This international binding instrument is relevant to the Arctic environment because its provisions have a global scope, a wide geographical application (it applies to all marine waters other than internal waters of States), and are applicable to a large amount of vessels and aircraft of States Parties.

The Convention entered into force on 30 August 1975. The Russian Federation has been a party since 29 January 1976. Its main purpose is to regulate the dumping of wastes at sea. It should be read in conjunction with the relevant provisions of UNCLOS, in particular with the general obligation of States to protect and preserve the marine environment, and Articles 210 (pollution by dumping) and 216 (pollution enforcement with respect to pollution by dumping). The substances subject to regulation are included in the Annexes to the Convention. Annex I contains those of which dumping is prohibited, Annex II those which require a specific permit for dumping and Annex III those which require a general permit for dumping. Important amendments on radioactive wastes to Annexes I and II were adopted in 1993. These amendments entered into force 20 February 1994 except for those Parties that had submitted a declaration of non-acceptance, like the Russian Federation. The effect of these amendments is to prohibit all dumping of radioactive waste, to phase out the dumping of industrial waste, and to ban the incineration of waste at sea. Annex III was also amended in 1990. 

In 1996 the parties adopted a Protocol re-affirming the precautionary approach advocated by UNCED and banning the dumping of all substances except for a limited list of substances. This instrument also imposes bans on the export of wastes to non-parties for dumping and incineration. It will supersede the London Convention of 1972 upon in its entry into force. To date, the Russian Federation has not accepted this Protocol.

Convention for the Prevention of Pollution from Ships 1973, as Modified by Protocol of 1978, London, 17 February 1978

This Convention, in force since 2 October 1983, is known as MARPOL 73/78. The Russian Federation has been a party since 3 February 1984. It is also a global instrument that aims to deal with all pollution of the sea from ships, other than dumping. MARPOL is important for the protection of the Arctic environment, in particular because of its wide definition of “ship”. The Convention and its various annexes provide the main source of international rules and standards of pollution from ships referred to in UNCLOS.

The Convention contains six annexes with regulations governing different types of pollutants. These are concerned with oil (Annex I); noxious liquid substances in bulk (Annex II); harmful substances carried by sea in packaged form (Annex III); sewage (Annex IV, not in force); garbage (Annex V); and, air pollution (Annex VI, added in 1997, not yet in force). So far, the Russian Federation has accepted all but Annex VI.

Convention relating to Intervention on the High Seas in case of Oil Pollution Casualties, Brussels, 29 November 1969, and 1973 Protocol

The Convention entered into force on 6 May 1975. The Russian Federation is party to both instruments since 6 May 1975 and 30 March 1983, respectively. The threat of damage or actual pollution damage by a shipping casualty is always present in the vicinity of the Russian Arctic. This instrument is relevant inasmuch as it authorises Sate Parties to take such measures on the high seas as may be necessary to prevent, mitigate or eliminate grave and imminent danger to their coastline or related interest from pollution or threat of pollution of the sea, following and upon a marine casualty. The Convention excludes the taking of those measures against any warship or other ship owned or operated by a State. In 1973 a Protocol to the Convention was adopted to extend coastal State powers of intervention to marine casualties or pollution threats by substances other than oil. The Protocol entered into force on 30 March 1983.

Both the Convention and its Protocol apply to measures taken on the “high seas”. However, under general international law, the right to take measures presumably extends also to the exclusive economic zone. UNCLOS confirms the right of states to intervene “beyond the territorial sea”.

Convention on Civil Liability for Oil Pollution Damage, London, 27 November 1992 and Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage, London, 27 November 1992, with Protocols of 1992

The Arctic Environmental Protection Strategy listed earlier versions of these instruments as relevant for the environmental protection of the Arctic region. 

These two Conventions were adopted by the International Maritime Organisation (IMO) in 1992 to replace earlier treaties with the same titles concluded in Brussels in 1969 and 1971 respectively, of which the Russian Federation is party since 2 March 1989 and 15 September 1987, respectively. They deal with liability by facilitating direct recourse against the polluter, without involving States. The Liability Convention creates a common scheme of civil liability for oil pollution damage, including environmental damage caused by oil tankers. This is based on strict but financially limited liability channelled to shipowners. The Fund Convention provides additional compensation (funded by industry) to the extent that protection afforded by the 1992 Liability Convention is inadequate. From 16 May 1998, Parties to the 1992 Protocol ceased to be parties to the 1971 Fund Convention due to a mechanism for compulsory denunciation of the “old” regime. The Russian Federation has not denounced it yet. For the time being, the two Funds are still in operation. The innovations found in the 1992 Liability Convention in respect of the text of 1969 concern the extension of its geographical scope by covering damage caused in the exclusive economic zone and the cost of preventive measures wherever taken. It also provides that such cost is also recoverable even when there was a grave and imminent threat of pollution damage. The Russian Federation has not yet accepted the 1992 Protocols.

International Convention on Liability and Compensation for Damage in connection with Carriage of Hazardous and Noxious Substances by Sea, London, 3 May 1996 (not yet in force)

The so-called HNS Convention adopts a system of liability similar to that of the Civil Liability and the Fund Conventions. The shipowner is strictly liable for a variety of heads of damage, including loss or damage by contamination of the environment. The liability of the shipowner is limited. On cases where the claim for compensation exceeds the shipowner’s liability or where the shipowner is not liable, compensation is provided by the HNS Fund. The only acceptance so far received is that of the Russian Federation.

International Convention on Oil Pollution Preparedness, Response and Cooperation, London, 30 November 1991

The Convention entered into force on 13 May 1995. The Russian Federation has not yet accepted it. It is listed in the Arctic Environmental Protection Strategy. The purpose of the Convention is to provide a global framework for international cooperation in combating major incidents or threats of marine pollution. Parties to the convention will be required to establish measures for dealing with pollution incidents. Operators of offshore units under the jurisdiction of Parties are also required to have oil pollution emergency plans or similar arrangements which must be coordinated with national systems for responding promptly and effectively to oil pollution incidents. Ships are required to report incidents of pollution to coastal authorities and the convention details the actions that are then to be taken. Parties to the convention are required to provide assistance to others in the event of a pollution emergency and provision is made for the reimbursement of any assistance provided.

(ii) Conservation of marine living resources

United Nations Convention on the Law of the Sea (Parts V and VII), Montego Bay, 10 December 1982

An equally significant environmental objective of UNCLOS along with the aim of protecting the main environment is the conservation and management of marine living resources.

The general conservation and management regimes of marine living resources in the exclusive economic zone and the high seas is contained in Parts V and VII of UNCLOS. The fisheries regime of the exclusive economic zone governing the coastal State’s rights and duties is found in Part V of the Convention (Articles 55-75). In the exclusive economic zone fishing is subject to the exclusive jurisdiction of the coastal State which has sovereign rights for purposes of exploration, exploitation, conservation and management of the living resources therein. This is subject to the duties, inter alia, set out in Articles 61 and 62, which include the taking of measures to ensure their conservation and management or to promote optimum utilisation. UNCLOS also includes in relation to the exclusive economic zone rules referring to marine mammals, anadromous stocks and catadromous species, as well as certain stocks that traverse national EEZ boundaries between States or between a State’s EEZ and an area beyond it. In the case of marine mammals, the provisions of this Part are also applicable in respect of Part VII (high seas). With respect to anadromous and catadromous species, UNCLOS gives coastal States the responsibility for the conservation of anadromous species in whose waters they originate and for the management of catadromous species, which spend the greater part of their life cycle in their waters. Part VII establishes rules for high seas activities. On the high seas the doctrine of the freedom of fishing prevails but subject to the requirement that all States observe the duties set out in the Convention (Articles 116-120), including that they cooperate with each other in conservation and management and enter into negotiations with a view to achieving these ends. 

The ambiguous and general provisions of UNCLOS in relation to straddling and highly migratory stocks have given rise to disputes. The conclusion of the UN 1995 Straddling Stocks Agreement constitutes an attempt to address the problems associated with these stocks.

International Convention for the Regulation of Whaling, Washington, 2 December 1946, as amended by Protocol of 1956

This Convention entered into force on 10 November 1948. An amending Protocol entered into force on 4 May 1959. The Russian Federation has been party to the Convention since 11 September 1948. It is relevant to the Arctic marine environment because a variety of whales occur in the waters of the Arctic Ocean. This instrument has a wide geographical application since it covers all waters “in which whaling is prosecuted.” Its Preamble recognises the “interests of the nations of the world in safeguarding for future generations the great natural resources represented by whale stocks.” The Convention established the International Whaling Commission (IWC), which has the power to amend, on the basis of scientific findings, a Schedule attached to the Convention, which forms an integral part thereof. The Schedule contains a variety of regulations for the conservation and utilisation of whale resources by fixing, inter alia: protected and unprotected species; open and closed seasons; the designation of sanctuary areas; intensity of whaling; methods of inspection. In 1982 (effective 1986), the IWC set quotas of all commercially managed stocks of whales at zero, for purposes of restoration of depleted stocks. Although this moratorium is not binding on the Russian Federation because the USSR formally objected to it on its adoption in 1982, the Russian Federation currently supports this cessation of whaling with permitted exceptions for certain indigenous populations. 

A Revised Management Procedure (RMP) was subsequently adopted; it contains detailed rules based on scientific advice enabling calculation of sustainable catch limits for Baleen whales by species and area. The IWC accepted, by Resolution, a draft RMP completed in 1992 and that this schedule should be embedded in a wider Revised M
anagement Scheme (RMS) which inter alia, would include “a fully effective observation and inspection scheme” and incorporation of the RMP and other elements of the RMS into the Schedule. After further clarification of the RMS and finalisation of the RMP draft, subject to a Norwegian amendment allowing unused portions of catch limits to be carried over to later years, these were accepted by Resolutions adopted in 1994, 1995, 1996 and 1997. Progress on the RMS was noted by Resolution in 1996. At the IWC Meeting in June 2000 in Adelaide, a draft provision was agreed by the RMS Working Group that RMS catch limits would be adjusted downwards by the amount of catches by scientific or subsistence whaling, by-catches and ship strikes. A working draft for an effective observation and inspection scheme to replace the existing scheme in Chapter V of the Schedule was prepared at that meeting. The IWC identified the remaining requirements for completion of the RMS to be completion of the observation scheme and incorporation of the RMP and all other elements of the RMS into the Schedule.

Agenda 21 recognises the significant role played by the IWC and its responsibility for the conservation and management of whale stocks and the regulation of whaling, as well as the work of its scientific committee in carrying out studies of large whales and other cetaceans.

Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks, New York, 4 August 1995 (not yet in force)

The relevance for the present Report lies in the fact that the Arctic is a place where straddling stocks occur. The objective of the Agreement is to ensure the long-term conservation and sustainable use of straddling fish stocks and highly migratory fish stocks trough effective implementation of the relevant provision of the 1982 Law of the Sea Convention. 

The Agreement sets out the general principles that should govern the conservation and management of straddling and highly migratory stocks both by the coastal State within its exclusive economic zone and the coastal State and other States on the high seas. Sates have the obligation to implement these principles when discharging their duty to cooperate in accordance with the relevant parts of the Convention. These principles concern, inter alia, the application of the precautionary approach and the protection of marine biodiversity. Reference points for application of a precautionary approach are provided. Reference is made to the need to provide assistance for developing States, including financial, scientific and technological assistance, in order that such parties can participate effectively in the implementation of the Agreement’s objectives.

Measures taken in the exclusive economic zone and those adopted for the high seas must be compatible in order to ensure conservation and management of stocks in their entirety. The Agreement establishes mechanisms for international cooperation through regional or sub-regional fisheries organisations and arrangements. In addition, the Agreement establishes regional schemes for inspection of fishing vessels. Under the Agreement, the flag State preserves its right to take enforcement action at any time in respect of violations by its vessels. Port States may inspect vessels voluntarily in its ports and may prohibit landings and transhipments of catches taken in a manner which undermines the effectiveness of conservation and management measures. The Agreement also provides that States Parties shall take measures consistent with international law to deter activities of vessels flying the flag of non-parties which undermine its effective implementation. The Russian Federation ratified the Agreement on 4 August 1997.

This Agreement is complemented by FAO’s 1995 Code of Conduct for Responsible Fisheries, which, though not binding, goes into considerable detail concerning the measures to achieve this goal. It was adopted on 31 October 1995 by the FAO Conference and aims to promote the maintenance of fishery resources in the context of food security, poverty alleviation and sustainable development.

(iii) Radioactivity

Convention on Early Notification of a Nuclear Accident, Vienna, 26 September 1986

The Convention entered into force on 27 October 1986. The Russian Federation ratified it on 23 December 1986. This instrument is listed in the Arctic Environmental Protection Strategy. It imposes on Parties a duty to notify other Sates likely to be affected by transboundary releases of radiological safety significance so as to enable them to take all possible precautionary measures. The Arctic Strategy indicates that this instrument provides an adequate mechanism for cooperation and exchange of information applicable to the Arctic region.

IAEA Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency, Vienna, 26 September 1986

The Convention is also listed in the Arctic Strategy. It entered into force on 26 February 1987 and was ratified by the Russian Federation on 23 December 1986. This instrument was concluded to facilitate prompt international assistance when requested in the event of a nuclear accident.

Convention on Nuclear Safety, Vienna, 17 June 1994

This Convention, negotiated under the auspices of the IAEA General Conference, entered into force on 24 October 1996. The Russian Federation accepted it on 12 July 1996. It affirms that responsibility for nuclear safety lies within the State having jurisdiction over a nuclear installation. Furthermore, it requires each party to establish and maintain a national legislative and regulatory framework for the safety of nuclear installations, including matters of licensing and inspection. It also requires Parties to take measures regarding human factors, quality assurance, assessment, radiation protection, emergency preparedness, sitting, design, construction, and operation of installations. Reports on implementation measures are reviewed by meetings of the States Parties.

(iv) Conservation of Natural and Terrestrial Living Resources

Convention for the Protection of the World Cultural and Natural Heritage, Paris, 16 November 1972 

This Convention, adopted under the auspices of UNESCO, entered into force on 17 December 1975. The Russian Federation (USSR) ratified it on 12 October 1988. It applies to cultural and natural heritage of “outstanding universal value” from different perspectives, as defined by reference to, inter alia, conservation. Under its provisions, each State Party is bound to identify, protect, present and transmit the natural and cultural heritage to future generations, and to take measures as necessary to protect, conserve and rehabilitate such heritage. Other duties concern international cooperation and the provision of assistance in the identification, protection, conservation and preservation of the heritage. The World Heritage Committee is responsible for establishing the World Heritage List and the List of World Heritage in Danger. There is also provision for a World Heritage Fund, managed by this Committee, to assist in conservation of such listed sites.

Convention on International Trade in Endangered Species of Wild Fauna and Flora, Washington, 3 March 1973 (CITES)
CITES entered into force on 1 July 1975. The Russian Federation became party on 13 January 1992. This Convention is premised on the assumption that the control of international markets will contribute to the preservation of endangered species. It classifies species in relation to their endangered status in three Appendixes: Appendix I includes the most endangered species and provides for the strictest trade regulation, Appendix II includes species which are at risk of becoming endangered if unregulated trade continues, and Appendix III includes species subject to the control of national authorities for preventing and restricting their exploitation. Trade in listed species is subject to a system of import and export permits that is linked to input from national Scientific and Management Committees, which CITES requires its parties to establish to administer the system. A Conference of the Parties is established to review the implementation of the Convention. Amendments to the Appendixes are subject to an elaborate procedure: a two-thirds majority of the Parties present and voting is required for amending Appendixes I and II, while each party can unilaterally add or withdraw species to and from Appendix III.

Convention on the Conservation of Migratory Species of Wild Animals, Bonn, 23 June 1979 (Bonn Convention)

This Convention applies to all species a significant proportion of the population of which habitually moves across national boundaries. It entered into force on 1 November 1983. The Russian Federation is not yet a party. Similarly to CITES, the Bonn Convention provides for a series of conservation measures based on the conservation status of the different species. For species that are most endangered (Appendix I), Range States are to oversee the conservation and restoration of their habitats, and to prevent activities that adversely affect the species and generally prohibit takings. If the species is not endangered but has an unfavourable conservation status, Range States are encouraged to conclude agreements on restoration measures. A Conference of the Parties and a Scientific Council are also established.

Convention on Wetlands of International Importance Especially as Waterfowl Habitat, Ramsar, 2 February 1971
This Convention was adopted under the auspices of UNESCO and entered into force on 21 December 1975. For the Russian Federation, the entry into force was 11 July 1977. It requires Parties to promote the conservation of listed wetlands and their wise use in their territories. When becoming a Party each State must designate at least one suitable wetland for inclusion on the List of Wetlands of International Importance on the basis of their ecology, botany, zoology, limnology or hydrology, without prejudice to its exclusive sovereign rights over these wetlands. The Russian Federation currently has 35 listed sites, which represent a surface area of 10,323,767 hectares (out of a total of 78,549,246 hectares). Significantly, some of these sites are located within the Arctic circle, like those in the Kara and White seas. Parties are required to consult each other on implementing the Convention with a view to coordinating and supporting present and future conservation policies. A Protocol adopted on 3 December 1982 and amended on 28 May 1987 establishes a Conference of the Parties for reviewing the implementation of the Convention. The Bureau maintains offices at the IUCN.

United Nations Convention on Biological Diversity, Rio de Janeiro, 5 June 1992, and Cartagena Protocol on Biosafety to the Convention on Biological Diversity, Montreal, 29 January 2000 (not yet in force)

The Convention was adopted under the auspices of UNEP and entered into force on 29 December 1993. The Russian Federation ratified this Convention on 5 April 1995. It is designed to protect the Earth’s biodiversity by promoting its sustainable use and by ensuring that its benefits are shared equitably between the developing and developed worlds. It affirms the applicability of Principle 21 of the Stockholm Declaration to this context and provides for the State’s responsibility under the Convention for activities under its control, within national jurisdiction and beyond. It imposes obligations on in situ and ex situ conservation and requires the promotion of the sustainable use of biological resources by, inter alia, integrating this objective into national decision-making, providing incentives, undertaking research and training, encouraging public education and requiring environmental impact assessments. It furthermore provides for the “fair and equitable” sharing of the proceeds and results of the exploitation and research of biological resources. Transfer of technology to developing countries is also provided for. A Conference of the Parties is established as well as a Subsidiary Body on Scientific, Technical and Technological Advice (SBSTA). A financial mechanism is set up for the transfer of funds to developing countries. The GEF currently acts as the interim mechanism. 

The Cartagena Protocol – not yet in force – seeks to protect biological diversity from the potential risks arising from modern biotechnology. It establishes a procedure for ensuring that countries are provided with the necessary information to be in position of taking informed decisions before agreeing to the import of such organisms into their territory. It notably refers to the need for a “precautionary approach” and puts environment and trade-related issues on the same standing. It also establishes a “Biosafety Clearing House” to facilitate the exchange of information on living modified organisms and to assist in the implementation of the Protocol. The Russian Federation is not yet a party to this Protocol.

(v) Protection of the Atmosphere

Convention on the Protection of the Ozone Layer, Vienna, 22 March 1985, and Protocol on Substances that Deplete the Ozone Layer, Montreal, 16 September 1987 (Montreal Protocol)

This Convention was negotiated under the auspices of UNEP and entered into force on 22 September 1989. The Russian Federation became Party to this Convention on 22 March 1985. It is intended to protect humans and the environment from the harmful effects of activities which modify the ozone layer. It requires the parties to cooperate in research and legislative measures, and to formulate agreed standards, procedures and measures in the form of Protocols and Annexes. There is also provision for the exchange of scientific, technical, socio-economic, commercial and legal information, and technology. Parties are required to report on the measures taken to implement the Convention and Protocols. A Conference of the Parties is established for reviewing such implementation.

The Montreal Protocol entered into force on 1 January 1989, and sets forth a timetable for the reduction of controlled substances which deplete the ozone layer and have adverse effects on human health and the environment. The Russian Federation became Party to this Protocol on 29 December 1987.

The Convention establishes a formula for determining calculated levels of consumption and production of controlled substances based on the ozone depleting potential of each substance. Reduction on the production and consumption of such substances is aimed herewith. Special provision exists for parties with very low levels of production and consumption in 1986, and the special needs of developing countries are addressed by undertakings to provide access to environmentally safe alternative substances and financial aid for alternative technology. Parties are required to ban the import from and the export to States not party to the Protocol of controlled substances and to discourage the export of technology for producing and utilising controlled substances to non-parties. Cooperation and reporting obligations are also established. This Protocol has had Adjustments and Amendments in 1990 and 1992. Pursuant to the Amendments of 1990 and 1992 a non-compliance procedure was adopted. An Implementation Committee is established to inter alia receive reports from the Secretariat on non-compliance and report any recommendations to the Meeting of the Parties. The Committee is to consider the information received with a view towards securing amicable solutions based upon compliance with the Protocol. The parties adopted an indicative list of measures that may be taken in response to non-compliance: assistance, issuing cautions, and suspension from the Protocol. There is also an interim multilateral fund administered by the World Bank. The relevance of this Convention and Protocol for the Arctic environment lies in its global scope and in the fact that depletion of the ozone layer of this region has potentially disastrous effects.

Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal, Basel, 22 March 1989

This Convention entered into force on 5 May 1992. It was ratified by the Russian Federation on 31 January 1995. It regulates the transport and disposal of hazardous and other wastes in order to protect human health and the environment from the dangers of such wastes. Parties are required to take measures to ensure that the generation of hazardous wastes is reduced to a minimum, to prevent pollution due to such wastes, and to prohibit the import or export of wastes if they have reason to believe that they will not be managed in an environmentally sound manner. The Convention sets out the requirements for any transboundary movement of waste, including notification, packaging, authorisation and accompanying documentation. The Parties agree to cooperate on exchanging information and technologies, monitoring and research and to assist developing countries in complying. A Party with knowledge of an accident must inform promptly other States likely to be affected. A Conference of the Parties is established.

United Nations Framework Convention on Climate Change, New York, 9 May 1992, and Kyoto Protocol, Kyoto, 11 December 1997 (not yet in force)

This Convention entered into force on 21 March 1994. The Russian Federation ratified it on 28 December 1994. Its objective is the stabilisation of greenhouse gas concentrations in the atmosphere at a level that would prevent anthropogenic interference with the climate system. Based on the principle of “common but differentiated responsibilities and capabilities”, the Convention requires all Parties, inter alia, to formulate and implement programmes to mitigate the averse effects of climate change, to promote and cooperate in developing, applying and transferring technology that reduces of prevents emissions of greenhouse gases, promote sustainable management and conservation of sinks and reservoirs of all greenhouse gases, and take account of climate change in social, economic and environmental programmes. Specifically, countries listed in Annex I are required to take measures to limit their emissions, with the aim of returning individually or jointly to their 1990 levels and enhance their sinks and reservoirs. Developed country Parties are to assist those developing country Parties which are particularly vulnerable to the adverse effects of climate change. There is provision for transfer of financial resources and technology as an important tool for ensuring compliance. A Conference of the Parties, a Subsidiary Body on Scientific and Technological Advice (SBSTA) and a Subsidiary Body on Implementation are established. A financial mechanism is created in a similar fashion to the Biodiversity Convention. 

The Kyoto Protocol has not been ratified by the Russian Federation, although it signed it on 11 March 1999. It commits Annex I Parties (including the Russian Federation) to individual, legally binding targets to limit or reduce their greenhouse gas emissions. All changes in emissions and in removals by sinks are taken into account for accounting purposes. It established three mechanisms, known as joint implementation, emissions trading and the clean development mechanism. These are designed to assist parties in reducing costs in meeting their emissions targets, and, in the case of developing countries, to achieve sustainable development. The value of these instruments to the Arctic environment lies in its global scope and in the fact that the effects of climate change on sea levels and temperature are particularly felt by the polar environments.

1.3.2
Regional Framework

(i) Environmental Impact Assessment

Convention on Environmental Impact Assessment in a Transboundary Context, Espoo, 25 February 1991
This Convention was adopted under the auspices of the United Nations Economic Commission for Europe (UNECE), one of five regional commissions of the UN for encouraging greater economic cooperation, and of which the Russian Federation is member since 1945. This Convention entered into force on 10 September 1997. The Russian Federation signed this Convention on 6 June 1991, although it has not ratified it yet. It requires States to carry out an environmental impact assessment procedure for all activities listed in an appendix to the Convention (Appendix I) that are likely to have a significant adverse transboundary environmental impact. That procedure is to allow for public participation and must result in production of specific environmental impact assessment documentation. There is provision for notification, exchange of information and discussions.

(ii) Air Pollution

Convention on Long Range Transboundary Air Pollution, Geneva, 13 November 1979, and Protocols
It also was negotiated under the auspices of the UNECE and entered into force on 16 March 1983. The Russian Federation has been party to the Convention since 22 May 1980. This landmark Convention provides a general obligation to limit, reduce and prevent air pollution, upon certain qualifications. The Convention obliges States to exchange information, consult and undertake research. Article 9 provides for the development of a cooperative monitoring and evaluation programme (EMEP) of the long-range transmission of air pollutants in Europe. EMEP has established situations to monitor the flow of sulphur dioxide across national borders. Several Protocols have been adopted, for example: The Protocol on the Reduction of Sulphur Emissions or their Transboundary Fluxes by at least 30 Per Cent (Sulphur Protocol), signed in Helsinki on 8 July 1985 (in force since 2 September 1987); the Protocol Concerning the Control of Emissions of Nitrogen Oxides of their Transboundary Fluxes, adopted in Sofia on 31 October 1988 (in force since 14 February 1991); the Protocol Concerning the Control of Emissions of Volatile Organic Compounds or their Transboundary Fluxes, adopted in Geneva on 18 November 1991 (not yet in force); the Protocol on Further Reduction of Sulphur Emissions (not yet in force). Other more recent Protocols relate to heavy metals, persistent organic pollutants and acidification. These Protocols set specific emission targets and timetables and foresees future reductions. They provide for reporting obligations and for the development of national programmes, policies and strategies. The Russian Federation has accepted the financial (21 August 1985), sulphur (10 September 1986) and nitrogen oxides (21 June 1989) Protocols.

(iii) Fisheries
Convention for the Conservation of Anadromous Stocks in the North Pacific Ocean, Moscow, 11 February 1992

The Convention entered into force on 16 February 1993. The Parties to the Convention are the major States of origin of North Pacific salmon, namely, Canada, Japan, the Unites States and the Russian Federation. The Convention prohibits directed fishing for salmon on the high seas. It requires also that the incidental catching of salmon be minimised to the greatest extent practicable and stipulates that any salmon incidentally caught shall be returned to the sea. 

The Convention establishes a system of inspection by which authorised officials of one party may board and arrest a vessel of any other Party believed to be breaching the Convention, although only the flag State may prosecute the vessel and impose penalties.

The Convention establishes the North Pacific Anadromous Fish Commission, which may recommend conservation measures for salmon and ecologically related species.

Convention on the Conservation and Management of Pollock Resources in the Central Bering Sea, Washington, 16 June 1994

The Convention entered into force on 8 December 1995. It has six parties, including the Russian Federation. The Convention attempts to deal with problems associated with fishing of straddling stocks in the so-called “Donut Hole” in the Bering Sea. This instrument is relevant to the Arctic environment because of the proximity of the Bering Sea to the Arctic Ocean.

The aim of the Convention is to establish an international regime for the conservation, management and optimum utilisation of the pollock resources of the “Donut Hole”. The Convention contains elaborate fall-back measures for determining the allowable harvest level, when agreement cannot be reached in the Annual Conference. Parties are not allowed to opt out of measures which they do not agree with. The usual flag State enforcement is preserved but, as in the case of other agreements described above, the Convention permits any Party to board and inspect suspicious vessels of other Parties and report them to their flag State(s), though not prosecute them.

(iv) Polar Bears.

Agreement on the Conservation of Polar Bears, Oslo, 15 November 1973, and subsequent Protocols

The Agreement entered into force on 26 May 1976. Since that date, the Russian Federation is party to this Agreement. This instrument prohibits the taking of Polar Bears in the Arctic except for bona fide scientific purposes, conservation purposes; and to prevent serious disturbance of the management of other living resources. Taking is also permitted by local people using traditional methods in the exercise of their traditional rights and wherever polar bears have or might have been subject to taking by traditional means by nationals. Parties must protect the ecosystems of polar bears and must manage populations in accordance with sound conservation practices on the basis of the best scientific data. Trade in polar bears or their parts is prohibited under the Convention. After a period of dormancy this Convention has recently been activated, as parties have been developing further specific agreements for different regions. 

On 16 October 2000, the United States and the Russian Federation signed a bilateral agreement for the conservation of shared populations of polar bears. This Agreement unifies management programs between the United States and the Russian Federation for the shared Alaska-Chukotka polar bear population. Notably, it creates the U.S.-Russia Polar Bear Commission and provides for the active involvement of Native people and their organisations. The Agreement also provides for long-term joint programs, such as conservation of ecosystems and important habitat areas, setting of sustainable harvest levels, collection of biological information, and increased partnerships with local and private interests. The Russian government has already enacted legislation to implement this Agreement.

(v) Fur Seals

Interim Convention on the Conservation of North Pacific Fur Seals, Washington, 9 February 1957
This instrument provided the regulation of harvesting and the coordination of scientific research through the North Pacific Fur Seal Commission, but the Convention lapsed in 1985, because its last amending Protocol never entered into force. As a result the instrument has been discontinued. Currently, the Russia-Norway Fisheries Commission regulates questions relating to sealing in the Barents Sea. 

(vi)
Cooperation in the Arctic

1991 Rovaniemi Declaration on the Protection of the Arctic Environment, the Arctic Environmental Protection Strategy and subsequent Declarations

In 1991 eight Arctic States signed this Declaration and adopted the Arctic Environmental Strategy (The Strategy). Although the developments of this region have focused in the adoption of non- binding instruments, this set of documents marked the beginning of more organised forms of inter-state cooperation for the protection of the environment in the Arctic. These developments had contributed to a progressive institutionalisation of the process of environmental protection in the region.

The objectives of the Strategy include the identification, reduction and eventual decommissioning of pollution; protection of the Arctic ecosystem; recognition of the needs and values of indigenous peoples.

Various Programmes have been established under the Strategy dealing with: (a) Arctic monitoring and assessment; (b) conservation of Arctic flora and fauna; (c) protection of the Arctic marine environment; (d) emergency prevention, preparedness and response; and, (e) sustainable development and utilisation.

The 1991 Rovaniemi Declaration was followed by subsequent ones in 1993 (Nuuk Declaration) 1996 (Inuvik Declaration), 1998 (Iqaluit Declaration) and 2000 (Barrow Declaration). What these declarations essentially do is to endorse the achievements of UNCED, the reaffirmation of the principle of the Rio Declaration and its relevance in respect of sustainable development in the Arctic. This mechanism is flexible and allows Ministers to address the most pressing issues as the need arises.

Declaration on the Establishment of the Arctic Council, Ottawa, 19 September 1996

The Declaration establishes the Arctic Council as a high level forum to provide a means for promoting cooperation, coordination and interaction among the Arctic States, with the involvement of the Arctic indigenous communities and other Arctic inhabitants on common Arctic issues, in particular issues of sustainable development and environmental protection in the Arctic. In addition, the Declaration states that the Arctic Council also has competence to oversee and coordinate the various programmes established under the Strategy. Observer status in the Arctic council is open to non-Arctic States, intergovernmental organisations and non- governmental organisations. The Arctic Council has a number of working groups. The Council had discussions regarding the National Programme of Action for the Arctic, as well as preparation of the Partnership Conference. ACOPS was admitted as an observer to the Arctic Council at the meeting held in Barrow, Alaska, in October 2000. Finland took over the Chairmanship of the Council from the United States at that meeting.

vi) 1997 Arctic Guidelines on Offshore Oil and Gas

These Guidelines were adopted by the Arctic Environmental Ministers in June 1997. The Guidelines are not binding. This instrument recommends practices for those responsible for offshore oil and gas activities. Such practices include environmental impact assessment, environmental monitoring, waste management and decommissioning.

1.3.3
Bilateral and Trilateral Agreements

In addition to multilateral and regional agreements and examples of “soft law”, it should also be noted that the Russian Federation is a party to a number of agreements with the USA, Canada and Nordic countries on various aspects of cooperation in the Arctic, including protection of the environment.

During the period 1992-94, the Government of the Russian Federation also concluded bilateral (framework) agreements with all of the Arctic States (Canada, Denmark, Finland, Greenland, Iceland, Norway, Sweden and the USA) on cooperation in environmental protection, including within the Arctic. It also concluded an additional agreement with the Government of the United States of America on cooperation in the prevention of pollution of the environment in the Arctic (1994).

The Government of the Russian Federation brought these agreements into force at the level of federal responsibility, although were not ratified by the State Duma.

A number of other agreements were concluded at the level of national agencies to achieve specific goals and resolve the more acute environmental and environmental problems. Examples are the Agreement between the Royal Ministry of Defence of the Kingdom of Norway and the Ministry of Defence of the Russian Federation on Cooperation on Defence-Related Environmental Issues (15 December 1995, No. 1771-r) and the Declaration by the Department of Defense of the United States of America, the Royal Ministry of Defence of the Kingdom of Norway, and the Ministry of Defence of the Russian Federation on Arctic Military Environmental Cooperation (AMEC).

In addition to the agreements, the development of cooperation on protection of the Arctic and northern environment was also reflected in other legal forms. One of these was the creation in 1995 of the Barents Euro-Arctic Council, with Finland, Norway, the Russian Federation and Sweden as members. It was created to resolve environmental problems arising in land areas adjacent to the Barents Sea. Within The Russian Federation, the Murmansk and Arkhangelsk Oblasts, the Republic of Karelia and the Yamal-Nenets Autonomous Okrug are members of the Council. It was envisaged that projects to improve the environment in the Barents region would be financed largely by NEFCO.

Unfortunately, to date most of the NEFCO projects have not been financed. The projects that are being actively implemented through international cooperation, for example in Murmansk Oblast, are being financed from other sources. For example, the project to modernise the technology for reprocessing liquid radioactive waste at RTP Atomflot is being financed by the Governments of the USA and Norway at a cost of 1.7 million dollars. The project to implement European standard methods for monitoring emission sources is being financed by the Ministry of Environmental Protection of Finland at a cost of approximately one million Finnish marks.

Another form of cooperation on environmental conservation in the Arctic and the Russian North is the provision of financial and material support to the implementation of scientific research programmes to assess the condition of the environment and environmental protection measures, including the creation of reserves on land and in the sea, and scientific conferences. This support is provided by either international governmental and non-governmental organisations or by organisations from individual countries (including non-polar countries such as the Federal Republic of Germany, the Netherlands, the United Kingdom and others). The largest contribution is made by the European Commission through its TACIS programme, the World Wide Fund For Nature (WWF), the Advisory Committee on Protection of the Sea (ACOPS) and the Global Environment Facility (GEF).

ACOPS, for example, has participated almost every year since 1993 in organising and financing conferences on the protection of the environment of the Russian Arctic and North, attended by a wide range of representatives of the Russian Government, the State Duma and the military, scientists, legal experts, economists, international experts and observers from Arctic countries. The conferences have been geared towards multilateral discussion of the creation of a national plan of action for the protection of the marine environment from anthropogenic pollution in the Russian Arctic. The recommendations developed at the conferences were taken into account in decision-making at AEPS programme conferences of ministers of Arctic countries.

In 1998, the Russian Inter-Agency Task Team, actively supported by ACOPS, prepared the National Plan of Action for Protection of the Marine Environment from Anthropogenic Pollution in the Arctic Region of the Russian Federation. In order that the plan might be developed into an investment project, the Global Environment Facility, on ACOPS’ recommendation, made available in 1999 grant PDF-B, “Support for the National Plan of Action for Protection of the Marine Environment from Anthropogenic Pollution in the Arctic Region of the Russian Federation”.

It can therefore be seen that, over the past ten years, the Russian Federation and the other Arctic States have cooperated much more actively on environmental protection in the Arctic and northern areas. This cooperation was largely bilateral and based on the norms of international law. Multilateral cooperation, on the other hand, developed on the basis of so-called “soft law”. A number of factors hindered the development of international cooperation on the Baltic, Black Sea or Mediterranean models, including the complex international legal regime in the Arctic seas and the central Arctic basin, conditioned by the strategic military and economic interests of the individual States, and the failure to resolve the territorial disputes concerning the boundaries of economic interest zones affecting a number of Arctic States (Canada and the USA, Norway and The Russian Federation, the Russian Federation and the USA, and in the central Arctic basin; see Annex I8).

The Russian Federation is experiencing considerable difficulties in effectively honouring its international obligations as a result of the economic crisis of the transition period and the lack of funds to implement the necessary measures. As some experts have noted,1 many of the obligations are being met not because any significant environmental protection measures are being applied, but simply because production is declining. This is the reason why the Russian Federation has been able to reduce sulphur dioxide emissions by 52 %, against the 30 % required by the relevant international protocol to the Convention on Long-range Transboundary Air Pollution. The same process is responsible for the reduction in the 1990s of stress on the water ecosystems of the Arctic seas from industrial sources, especially in the eastern part of the Russian Arctic, where many ore enrichment plants closed as a result of the economic crisis.

It is clear that, should  the Russian Federation experience economic growth, it may no longer be able to fulfil its international obligations unless special economic, investment and environmental measures are taken.

These measures could, however, be implemented within the Concept of the Transition of the Russian Federation to Sustainable Development, confirmed by Presidential Edict No. 440 of 1 April 1996. 

The Concept envisages that the following goals will be achieved in integrated manner:

· Russia’s emergence from the current crisis and stabilisation of the economic situation;

· Improvement of the condition of the environment through “greening” of economic activity as part of institutional and structural transformations allowing the implementation of new management models and broad dissemination of environmentally oriented administrative methods; and

· Introduction of economic activity within the limits of ecosystem capacities, based on mass introduction of energy and resource-saving technologies and targeted changes in economic structures and individual and public consumption patterns;

The main directions of Russia’s transition to sustainable development as outlined in the Concept are:

· Creation of a legal base for the transition, including improvement of the existing legislation, especially legislation which defines the economic mechanisms for regulating natural resources use and environmental protection;

· Development of a system to stimulate economic activity and establishment of sanctions for adverse environmental impact;

· Assessment of the economic capacity of local and sub-national ecosystems in the Russian Federation and identification of permissible impact on them;

· Creation of an effective publicity system to advertise the concepts of sustainable development, as well as an appropriate education scheme; and

· Attracting Russian and international investment in order to implement the measures envisaged.

2.
General description of the current situation and developments in Russian Federal environmental protection legislation 

2.1 The subject, goals and aims of environmental protection legislation

Environmental legislation (in Russian ekologicheskoe zakonodatel’stvo, literally “ecological legislation”) is a component part of the Russian legislation system. The definition of environmental legislation is largely dependent on the existing general conception of legislation as a whole in the Russian Federation.

It is possible to identify two basic approaches to the concept of legislation: (a) legislation as a system of purely legislative acts, i.e. acts adopted by organs with legislative authority; (b) legislation as a system covering all types of legal acts (not only legislative acts). Here, the term “legal act” is used generically to refer to any formal sources of law, i.e. administrative acts include executive acts issued by State organs and local government which contain generally binding rules.

Legislation as a system of legislative acts refers only to the body of laws and other legal acts issued by the highest organ of legislative authority, either national or sub-national.

Legislation as a system including all legal acts can be understood in two ways: either as the entire body of legal acts issued in the Russian Federation or only as acts issued by the highest representative organ and the Government. It is important here to remember that Russia’s political structure includes the office of president. Article 90 of the Constitution states that the President shall issue decrees and executive orders which may not contravene the Constitution or federal laws. Hence, this definition of legislation includes regulatory decrees issued by the President.

Given Russia’s federal structure, the broader definition of legislation must also include legal acts issued by the relevant sub-national State organs.

The environmental legislation is based on a number of fundamental principles contained in the Russian Constitution of 1993.9 The Constitution establishes the right of all to a favourable natural environment (art. 42) and the responsibility of all to preserve the environment (art. 58).

Under article 72, the use of natural resources and protection of the environment, environmental safety and protection of specially protected natural reserves and historical and cultural monuments are subject to the joint jurisdiction of the federal and local governments.

Article 15 provides that the generally recognised principles and norms of international law and the international treaties of the Russian Federation shall be a component part of its legal system. If an international treaty ratified by the Russian Federation stipulates rules other than those provided for by law, the rules of the international treaty shall apply.

Overall, the environmental legislation is based on the environmental protection principles enshrined in the Environmental Protection Act of 19 December 1991.10 In accordance with the generally accepted international principle of “the polluter pays”, the Russian environmental legislation has established payment for environmental pollution. At present, fees have been established for pollution of the atmosphere and surface and underground waters and for waste disposal.

The legislative process is implemented in accordance with the Constitution. The organ of legislative authority in the Russian Federation is the State Duma of the Federal Assembly, which adopts laws, defines the regulatory base of the activities of all organs of State power, influences through parliamentary channels the activities of the executive power and participates in the formation of the Government and Courts of Justice.

Matters of a social, economic and political nature are governed by acts, decrees (postanovleniya), edicts (ukazy) and orders (rasporiazheniya).

Article 104 of the Constitution provides that the President of the Russian Federation, the Federation Council, the members of the Federation Council, the deputies to the State Duma, the Government of the Russian Federation and the legislative (representative) bodies of the constituent parts of the Russian Federation shall have the right of legislative initiative, as shall the Constitutional Court of the Russian Federation, the Supreme Court of the Russian Federation and the Supreme Court of Arbitration of the Russian Federation within their jurisdiction.

The Federation Council and the State Duma are authorised to adopt decrees of the Federal Assembly as well as acts. The President of the Russian Federation issues edicts and orders. The Government of the Russian Federation issues decrees and orders, while the federal ministries and authorities issue legal instruments within their mandate.

There are two mechanisms by which environmental protection is enshrined in Russian legislation: directly in laws and other legal acts specially adopted to govern natural resources use and protection (such as the Land Code, the Natural Resources Act, the Forest Code and the Water Code) or protection of the natural environment (such as the Environmental Protection Act); or indirectly by the inclusion of environmental protection norms in acts and decrees not directly connected with the preservation or protection of the environment.

In the broad sense, environmental legislation is a system of legislative and other legal acts containing legal provisions governing public conduct in the fields of environmental protection, rational use of natural resources and environmental safety.

It includes three sub-systems:

a) Environmental protection legislation;

b) Natural resources legislation (including legislation dealing with land, mining, forests, wild animals and other types of natural resource); and

c) Environmental safety legislation.

These sub-systems together constitute environmental legislation in the broad sense of the term, together governing all activities in the “mankind and nature” field.

Article 72 of the Constitution defines the joint jurisdiction of the Russian Federation and its constituent parts in the fields of natural resources use and environmental protection, which shall include issues of the possession, use and management of the land, mineral resources, water and other natural resources; delimitation of State property; management of natural resources; environmental protection and environmental safety; specially protected natural reserves; natural resources and environmental legislation; and protection of the habitat and traditional way of life of small ethnic communities. Article 76 provides that in matters of joint jurisdiction federal laws shall be issued and in accordance with them laws and other legal acts of the constituent parts of the Russian Federation shall be adopted.

Hence, the Constitution provides that the organisation of natural resources use and environmental protection shall have regard for the overall normal functioning of the natural systems in the single environmental zone of the Russian Federation and establishes the need for legal requirements to be combined with general efforts to organise of natural resources use and environmental protection.

2.2 The environmental legislation system in the Russian Federation and those constituent parts included in the field of legal regulation of Arctic environmental protection
The environmental legislation of the Russian Federation is a system of interlinked elements. It has a horizontal structure (the range of acts) and a vertical structure (by territory and hierarchy of acts). Other structures can be defined in accordance with the purpose of the study.

As noted already, the environmental legislation can be regarded either as a system of legislative acts only or as a system of any legal acts, i.e. acts containing legal provisions, including legislative acts, legal acts of the President of the Russian Federation, legal acts of the Government of the Russian Federation, acts issued by ministries and legal acts of local organs of State authority.

The concept of environmental legislation as a system of purely legislative acts was enshrined in the Environmental Protection Act with respect to environmental protection legislation (art. 2): the system of environmental protection legislation consists of this Acts and legislative acts of the Russian Federation and republics within it drawn up in accordance with this Act.

On the other hand, certain instruments of environmental legislation contain the concept of environmental legislation as a system of any regulatory legal acts, i.e. acts containing legal provisions. Article 2 of the Federal Environmental Assessment Act, article I of the Federal Especially Protected Natural Territories Act and article 2 of the Federal Act on Natural Medicinal Resources, Medicinal and Convalescent Locations and Resorts contain the concept of legislation as the body of laws and other regulatory legal acts of the Russian Federation and its constituent parts.

The same concept is enshrined in the legislative acts on natural resources (cf. Art. 1 of the Sub-Surface Act, art. 2 of the Water Code, art. 3 of the federal Animal Kingdom Act and art. 1 of the Forest Code).

On the basis of the legal regulations cited above, other legal acts can be taken to include legal acts of the President, the Government and ministries and equivalent sub-national acts.

From the vertical point of view, the environmental legislation consists of a hierarchy of legal acts of varying legal force, determined by the federal nature of Russia’s State structure (table 1).

	Name of instrument
	Organ authorising instrument

	Constitution
	

	Federal Constitutional Act
	Duma, President

	Federal Act
	Duma, President

	Presidential Edict (Ukaz)
	President

	Governmental Decree (Postanovlenie)
	Government of the Russian Federation

	State Standard
	Ministry of Industry, Science and Technology

	Construction Norms and Regulations
	State Construction Committee

	[General Union] Regulatory Document 
	Ministries

	Code of Regulations
	State Construction Committee

	Sanitary Regulations
	Ministry of Health

	Sanitary Norms
	Ministry of Health

	Hygienic Norms
	Ministry of Health

	Sanitary Norms and Regulations
	Ministry of Health

	Inter-Sectoral Health and Safety at Work Regulations
	Ministry of Labour

	Sectoral Standard
	Federal organs of executive power

	Construction Guideline
	State Construction Committee

	Departmental construction norms
	Federal organs of executive power

	Regional construction norms
	State Construction Committee

	Instructions and departmental norms
	Federal organs of executive power

	Guideline
	Federal organs of executive power

	Safety Regulations
	Federal organs of executive power

	Regulations for Organisation and Safe Operation 
	Federal organs of executive power

	Sectoral Regulations for Health and Safety at Work
	Federal organs of executive power

	Model Sectoral Regulations for Health and Safety at Work
	Federal organs of executive power

	Recommendations, Methodical Instructions, Statutes etc.
	Federal organs of executive power


From the vertical point of view, the environmental legislation consists of a hierarchy of legal acts of varying legal force in the following order: the Constitution, legislative acts, legal acts issued by the President, legal acts issued by the Government, legal acts issued by ministries. This hierarchy is the same at both federal and sub-national levels.

The Constitution declares that the Russian Federation shall be a State governed by the rule of law (art. 1): one of the most important principles of such a State is the supremacy of law. This provision determines the important position of legislative acts in the hierarchy of administrative acts as second only to the Constitution.

Legal acts of the President of the Russian Federation are issued in the form of edicts. Their legal force is determined by the President: article 80 of the Constitution stipulates that he shall be the Head of State, and he therefore is not subservient to any of the three branches of State power.

Legal acts of the President of the Russian Federation do not have the character of administrative acts. They are issued in fulfilment of the law and in compliance with it. Article 90 of the Constitution provides that presidential decrees may not contravene the Constitution or federal laws.

Legal acts of the Government, ministries and national authorities are subordinate legislation issued in fulfilment of the Constitution, legislative acts and presidential edicts.

The lack of a standardised official definition of the concept of “legislation” in the Russian Federation and the inclusion in that category of subordinate legal acts has led to a situation where most legal regulation of environmental matters is conducted at subordinate level, clearly reducing its effectiveness.

It is thus essential to uphold the principle of the supremacy of law, on the basis of which the primary legal provisions regulating environmental issues should be enshrined in legislative acts.

2.3 The main tendencies and directions of development of environmental protection legislation federally and regionally
From analysis of the current environmental legislation, it is clear that improvements are needed. It is important both to remove the existing loopholes and to introduce environmental considerations into other areas of legislation. The existing legislation needs to be developed and new legislation adopted. The goals should be: further development of regulation, mainly at legislative level; creation of an implementation mechanism for the environmental legislation’s requirements; and clear differentiation of the jurisdictions of federal and sub-national legislation. It would be advisable to develop and adopt federal laws of a sub-national nature to deal with special elements of natural resources use and environmental protection in the Arctic region (by analogy with the Federal Act on the Protection of Lake Baikal). The Arctic and its relevant administrative and territorial subdivisions could be the testing-ground for such legislative development, resulting in specialised legislation to deal with the issues below.

In view of the integral nature of the issues connected with the Barents region and the significance of the Russian part of that area to the national economy, the basic instrument for management of the region’s development in market-economy conditions should be a federal target programme for the socio-economic development and economic rehabilitation of the Russian sector of the Barents region, to be developed and presented to the Government for confirmation. That programme should define the general directions and integrated and local measures for the creation of a legal base and an information and monitoring system, the implementation of technological and environmental protection measures and the development of social, medical, sanitary and other facilities, which in combination would make it possible for the established strategic goals to be achieved in the shortest possible time and at the lowest possible cost.

The main purpose of the programme would be to ensure federal financial, material and technical support in the general sense and encourage the central bodies to implement measures and create a management structure with the maximum degree of independence in operational decision-making for stabilising and improving the situation in the localities.

In addition to resolving purely environmental issues by traditional methods, the programme would need to concentrate particularly on industrial restructuring, including:

· Reorienting industries towards producing manufactured goods;

· Increasing the use of secondary resources, reducing the proportion of raw mineral resources used and encouraging the sustainable use of renewable natural resources;

· Developing methods and devices for environmentally clean production, technologies and equipment;

· Creating industrial and economic link structures appropriate to market-economy conditions and autonomous local government, with strict observance of environmental norms and rules;

· Developing industries to produce complex goods for domestic and municipal services purposes in order to increase living standards; and

· Improving the construction industry to allow it to produce high-quality materials mainly from mining waste, basing production on cooperation and the introduction of closed production cycles. The finance system needs to be organised more tightly through the creation of appropriate finance and credit establishments and organisations; costs must be reduced through improvement of production and commercial structures and selection of building and research projects on a competitive basis.

The base-line has to be that the proposed steps must and can be coordinated with measures in existing federal target, functional, environmental and sectoral programmes, including the Waste Programme, the State Unified Automatic System for Control of the Radiation Situation (EGASKRO), the Radon Programme, the Russian Federal Programme on Handling, Reprocessing and Disposing of Radioactive Waste and Spent Nuclear Materials 1992-1995 and to 2000, the Integrated Nuclear Submarine Reprocessing Programme, etc.

It should be noted also that the regional environmental legislation, a new element of the Russian legislation, is still in its formative stage. Frequently, sub-national laws in the Russian Federation do no more than duplicate the existing federal legislation. The main goal of regional regulatory acts ought to be to take into account all of the special features of the given region in terms of regulating environmental issues arising from the lack of the necessary legislation at federal level. Exceptions are the laws of the Yamal-Nenets Autonomous Okrug and the Republic of Sakha (Yakutia) on the rights of the indigenous peoples to use natural resources.

3.
Organisational and legal mechanisms for implementing environmental protection legislation

3.1
The system of specially authorised State environmental protection agencies
It cannot yet be claimed that the system of specially authorised State agencies is complete. Suffice it to say that, over the past six or seven years, the structure of the federal executive organs, including the special agencies, has undergone sweeping changes, as a result of which one environmental agency was granted autonomous status and the others were incorporated into larger bodies. Figs. 3 and 4 illustrate the administrative structure and methods for natural resource use and environmental protection.

At present, the special agencies system is being brought into line with the Federal Executive Organs (Structure) Edict of the President of 22 September 1998, No. 1142. The agencies can be divided on the basis of the scope and nature of their authority into three groups: integrated, sectoral and functional.

Their mandate includes:

· issuing licences for activities connected with works and services of environmental significance;

· organising and issuing permits for industrial and other waste disposal and pollutant emission and dumping;

· agreeing or confirming standards and rules for natural resources use and limits and quotas for their extraction;

· monitoring environmental objects (ambient air, land, radiation, etc) and particular natural resources;

· keeping survey registers of natural resources;

· organising the State registration and assessment of pollution sources;

· checking the environmental certification of economic and other objects;

· organising and carrying out the State environmental assessment;

· conducting State monitoring connected with use of natural resources and environmental protection;

· preparing the yearly national State of the Environment report;

· administering the specially protected territories in its care and the Red Book of rare species;

· providing the public with information on environmental conditions;

· taking administrative action against those violating the environmental legislation and making information on offences of an environmental nature available to the investigation agencies; and

· cooperating at international level with the appropriate State agencies of foreign countries and other entities.



Fig. 3a.  Overview of environmental services system until 2000


Fig. 3b.  Overview of environmental services system from 2000
Environmental Protection Management Methods





Administrative

Economic
Fig. 4. The State system of environmental protection management in the Russian Federation
3.2.
The main aims and functions of State monitoring of compliance with environmental legislation

3.2.1
The powers of the specially authorised integrated agencies
The Ministry of Natural Resources of the Russian Federation, in accordance with its terms of reference, implements and organises environmental inspections and State monitoring of the geological study, rational use and protection of the sub-surface, the use and protection of water bodies, the composition, use and protection of forest reserves and woodland and shrubland not classified as forest reserves, the replanting of woodlands and the protection of ambient air. Within its terms of reference, it also organises inspection and State monitoring of the protection of fauna and its habitat and the use and protection of land as well as inspection of compliance with the environmental regulations on the handling of wastes (other than radioactive wastes). Its terms of reference were established by Governmental Decree No. 726 dated 25 September 2000 on Confirmation of the Statute on the Ministry of Natural Resources of the Russian Federation, clause 6, sub-clause 12.

The Russian Federal Service for Hydrometeorology and Environmental Monitoring (Roshydromet), the hydrometeorological and environmental monitoring committees of Russia’s constituent republics, sub-national and territorial centres, hydrometeorological observatories and bureaux and observation stations and posts conduct observation of the condition of ambient air, surface waters on land, the seas, the soils and the outer atmosphere and register harmful impact on them; they also register radiation levels and background radiation. The basis of the monitoring system is the network of observation stations, including control posts, physico-chemical analysis laboratories and mobile control laboratories. These agencies daily issue predictions of unfavourable meteorological conditions with the potential to cause sudden rises in water and air pollution levels and make that information available to the enterprises causing pollution.

The Sanitary and Epidemiological Supervision of the Ministry of Health of the Russian Federation, the autonomous republic, kray, oblast, autonomous entity, city and sub-national sanitary and epidemiological supervisions and the Inspectorate’s water and air transport branches conduct the State sanitary inspection on the condition and protection of natural objects to ensure compliance with the sanitary-hygienic rules.  The Federal Act on Public Health and Disease Control (1999), the Statute on the State Sanitary and Disease Control Service of the Russian Federation and the Statute on the Health Ministry of the Russian Federation establish that one of the tasks of the Inspectorate’s agencies shall be to implement hygienic and disease control measures to prevent or eliminate pollution of the environment by harmful industrial dumping and domestic waste and ensuring implementation of measures to prevent, reduce the intensity and eliminate noise and electromagnetic and other ionising radiation.

The Ministry of Civil Defence, Emergency Situations and Decommissioning of the Consequences of Natural Disasters, the civil defence administrations, headquarters and sub-national centres and the military units under their authority lead and coordinate activities relating to civil defence and prediction and management of emergencies caused by accidents and disasters including nuclear and natural disasters. They decontaminate affected areas, remove, sort and dispose of polluted soil and objects, provide the public with means for self-protection and where necessary evacuate people.

3.2.2
The system of specially authorised sectoral agencies

The Ministry of Natural Resources of the Russian Federation is the federal organ of executive authority that implements State policy and manages activities relating to the study, use, renewal and protection of natural resources and the environment and its safety, as well as coordinating activities in those fields by other federal organs of executive authority in instances specified by the national legislation.

At present, the Ministry includes 105 territorial organs, of which eight are Natural Resources Departments (seven in the federal okrugs and a separate one for the North Caucasus Region), 77 Natural Resources Committees in the constituent parts of the Russian Federation and 17 basin administrations.

Governmental Decree No. 864 dated 14 September 2000 upheld the proposal by the Ministry of Natural Resources to create within its own system the following specialised State services: a State Water Service, a State Hydrological Service, a State Forestry Service and a State Environmental Protection Service, which should help improve the effectiveness of the relevant State management activities.

The State Committee on Construction, Architectural and Housing Policy develops building norms and rules in accordance with environmental requirements; the sub-national architectural agencies listed below ensure that those requirements are complied with.

The Department for the Protection and Rational Use of Game Resources of the Ministry of Agriculture and Food and the State game inspectorates regulate the exploitation and protection of game, including monitoring compliance with hunting regulations, issuing hunting certificates and permits and licences for killing game.

The Veterinary Department of the Ministry of Agriculture and Food, the sub-national executive organs’ veterinary administrations, the region or city local government veterinary sections and other veterinary establishments (animal health stations, veterinary laboratories, local veterinary clinics, etc.) carry out veterinary inspections to ensure the safety of meat and dairy produce.

The State Fisheries Committee (Goskomrybolovstva) and its sub-national and territorial branches, administrations and State inspectorates protect fish stocks, take steps to restore them, regulate fishing activities, issue special fishing permits and licences and conduct State monitoring of protection and exploitation of stocks of fish and other water animal and plant species.

The organs listed above possess special powers to reveal, stop and prevent violations of the legislation and apply administrative sanctions to offenders. They are empowered to stop, limit or prohibit environmentally damaging activities.

3.2.3 The system of specially authorised functional agencies

The State Mining and Industrial Supervision (Gosgortekhnadzor) and its subordinate organs and inspectorates are responsible for the State mining supervision, which ensures that all development of mineral resources is carried out in compliance with the safety rules, including rules to prevent and eliminate harmful impact on the public and the environment.

In accordance with the Customs Code and the relevant Statute, the State Customs Committee and its subordinate organs participate in environmental protection by combating the illegal export of items of natural significance and animals and plants listed in the Red Book of protected species and the illegal import of items representing a danger to public health and the environment. These functions are also carried out by the Federal Frontier Service, which is additionally responsible, under Presidential Edict No. 950 of 29 August 1997 on Measures to Protect Marine Bioresources and State Control in this Area, for ensuring the protection and State monitoring of bioresources in the territorial sea, the exclusive economic zone and the continental shelf. These duties are carried out by a special subdivision, the Sea Guard, which is equipped with speedboats.

The State Committee on Standardisati on and Metrology and the sub-national standardisation and metrology administrations, sections and centres establish the procedure and rules for standardisation, metrology and compulsory certification activities, including those which relate to the environment, and conduct State monitoring and supervision of compliance with the compulsory State standard rules, the compulsory certification rule and the certification of production, and also the State metrological control and supervision.

The Federal Geodesy and Cartography Service and its sub-national agencies are responsible for producing environmental maps, participate in environmental monitoring, and collaborate with other agencies on issues relating to natural resources registers.

4.
Legal provisions concerning the right of Arctic residents to a favourable natural environment
4.1 Survey of the main federal legislative acts governing the right of Arctic residents to a favourable natural environment

The Federal Act on the Basis of State Regulation of the Socio-Economic Development of the North of the Russian Federation of 19 June 1996 No. 78 establishes the basis of State regulation of the economic, social, environmental, cultural and ethnic development of the Russian North and is geared towards achieving an optimal balance in the interests of the Russian Federation and those of its constituent parts with territories in the North and the creation of favourable conditions for effective economic activity, rational use of natural resources, protection of the environment, a decent standard of living and sustainable development in the region.

Article 9 of the Act establishes that Russian citizens living in Northern regions officially recognised as environmentally unfavourable are guaranteed free health care and genetic and other counselling and investigation at the time of marriage and subsidised sanitoryum and convalescent care, medicines, immunological treatments and medical devices in accordance with the Basic Legislation on the Protection of the Health of Citizens, other federal acts and legal acts of the Russian Federation and their equivalent issued by the constituent parts of the Russian Federation.

State regulation of environmental protection and use of natural resources in the North (art. 12) is geared towards satisfying consumer demand for natural resources, preserving the stability and integrity of ecosystems and ensuring environmental safety, with reference to the particular vulnerability of the northern environment and its poor potential for recovery.

The Basic State Policy of the Russian Federation in the Arctic was drawn up in February 1997 and agreed by the Government of the Russian Federation in document 05522 of 21 February 1997. 

It establishes that the main aim of State policy in the Arctic is the creation of favourable conditions for human activities and sustainable development of industry and a decent standard of living, taking into account the special climatic features.

The Policy devotes considerable attention to the environment, especially active State regulation of natural resources use to ensure safety and stimulation of Environmental Protection Activities.

4.2
Survey of the existing legislative and administrative acts governing the right of the indigenous traditional residents and indigenous peoples to a favourable natural environment

4.2.1
Federal legislation

One of the basic legislative acts regulating citizens’ right to a favourable natural environment is the Constitution of the Russian Federation, which enshrines the forms of protection of citizens’ rights.

Firstly, citizens may if necessary form public associations in order to protect their rights and interests (art. 30, para. 1).

Secondly, citizens may “hold meetings, rallies, demonstrations, marches and pickets” to protect their rights and interests (art. 31).

Thirdly, citizens may have recourse to courts of law to protect their rights and interests, including the right to a favourable natural environment (art. 46).

Where all domestic legal remedies have been exhausted, citizens of the Russian Federation may “have recourse to interstate organs for the protection of human rights and freedoms” (art. 46 para. 3).

The Constitution provides in article 69 an additional guarantee for the right of the indigenous peoples of the Arctic to a favourable natural environment: “The Russian Federation guarantees the rights of indigenous peoples in accordance with the generally accepted principles and standards of international law and international treaties to which the Russian Federation is party”. Thus, if the national legislation fails to provide or provides insufficiently for issues concerning citizens’ right to a favourable natural environment and for a mechanism to protect that right, the provisions of international law and the international treaties to which the Russian Federation is party may be used in domestic human rights practice.

The creation and development of Russian legislation for protection of the environment in the lands inhabited and traditionally managed by the indigenous peoples of the Arctic must be considered in the context of the development of equivalent legislation in the past, including under the Soviet system. Figure 5 illustrates the patterns of development of legislation on the indigenous peoples of the North since 1980.11 
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Fig. 5. 
Patterns of development of legislation on the indigenous peoples of the North in the Russian Federation, 1980-199711
The greatest impetus was given to the development of environmental protection legislation in connection with the indigenous peoples of the North by the Presidential Edict on Urgent Measures to Protect Places of Habitation and Economic Activity of the Small Peoples of the North of 22 April 1992, No. 397.12 On the basis of the Edict, family and communal economic entities, ethnic community enterprises and other indigenous economic enterprises began to be created in regions of the Far North and equivalent locations, mostly in 1991-93. In most regions, traditionally managed lands were divided and transferred to the enterprises on varying terms: the Edict provides that these lands “shall be the inalienable property of these peoples and may not be disposed of for industrial or other use not connected with traditional economic activities without their consent”.
The rights of the indigenous peoples of the Russian Federation are confirmed in the dedicated framework Federal Act on Guarantees for the Rights of Indigenous peoples of the Russian Federation.13

The individual and collective rights of the small peoples, including the right to protection of their primeval habitat, are enshrined in article 8 of the Act. Articles 5 to 7 establish the responsibilities of public authorities at various levels and local governments to protect the primeval habitat of indigenous peoples. The federal laws on natural resources use contain a series of privileges for resources use by indigenous peoples.

This brief analysis of the legislation shows that the rights and interests of the indigenous peoples and ethnic groups of The Russian Federation, including the North and the Arctic, are largely taken into account in the realm of environmental protection of their primeval habitat and traditionally managed lands and their right to a favourable natural environment.

The Russian Federation, like many other States with comparable situations, is experiencing difficulties in preserving the unique group of ethnicities represented by the indigenous peoples of the North, Siberia and the Far East. There are 30 officially recognised ethnicities living in 27 constituent parts of the Russian Federation, eleven of them in the Arctic.

The regions inhabited by the indigenous peoples of the North are recognised in the legislation. However, it should be noted that these regions could by no means be described as entirely given over to traditional exploitation; they simply contain small, isolated pockets of those peoples. 

The Russian federal legislation now contains a special group of legal instruments for the protection of the traditional forms of natural resources use of the indigenous peoples of the North. The Federal Act on the Basis of State Regulation of the Socio-Economic Development of the North of the Russian Federation provides (art. 12 item 2) for the creation of special ethnic environmental zones: it is noteworthy that this procedure is regarded by the Act as a means of State regulation in the area of environmental protection and natural resources use. 

4.2.2
Regional legislation

The constituent parts of the Russian Federation have at present few acts devoted specifically to guaranteeing the right of citizens, including indigenous people, to a favourable natural environment, or to environmental protection issues.

This section will list legislative acts for only two administrative areas of the Russian Arctic: the Republic of Sakha (Yakutia) and the Yamal-Nenets Autonomous Okrug, which have a more advanced level of legislation relating to the indigenous peoples of the North.

The Act on the Legal Status of the Indigenous peoples of the North of the Republic of Sakha (Yakutia) of 24 April 1997 (No. 171-1) guarantees that the small peoples of the North will be assigned the lands of their traditional settlement and economic activity, within an area sufficient for their independent development, protection of the environment and guaranteed renewal of natural resources (art. 3). At the initiative of the indigenous peoples, a special regime of natural resources use may be introduced in the territories of their traditional exploitation and they may even be declared closed to natural resources development activities (art. 22). The Act also contains a special article entitled “Industrial use of lands and natural resources in the territories of traditional settlement and economic activity of the indigenous peoples of the North”, which establishes that enterprises and organisations may conduct activities there only in compliance with the State programmes for development of natural resources and protection of the environment, taking into account the interests of these peoples and after compulsory prior environmental and ethno-environmental assessments. The Act further allows for a referendum to be held among the residents of a territory in order that it may be freed from industrial enterprises whose activities threaten the traditional economy and the demographic and environmental situation.

The Republic of Sakha Act on the Clan and Tribal Nomadic Community of the Indigenous peoples of the North establishes that: “The community shall have the right jointly with State organs and public organisations to carry out checks at any time on the activities of State and other enterprises, organisations and private individuals conducting economic activity with regard to their compliance with treaty obligations and environmental legislation. On the basis of the results of the checks, the community may demand that the violations of treaty obligations and environmental requirements cease and that the damage be made good; this may include dissolution of treaties on the granting of land or other objects” (art. 12). The community’s responsibilities are also set out in this article: “The community shall, for the purposes of sustainable use of natural resources of lands in accordance with their prescribed purpose, ensure that they are preserved and renewed, take environmental protection measures, and prevent degradation of the environmental situation and equilibryum resulting from their economic activities”.

The basic law of the Yamal-Nenets Autonomous Okrug, its Charter, establishes an obligation on the part of the area and local government executive organs to organise “monitoring of factors impacting adversely on the public [and provide] timely and reliable information on such factors to the population of the autonomous area, including representatives of the indigenous peoples of the North and ethnic communities with a nomadic way of life”. The Act on Specially Protected Natural Territories in the Yamal-Nenets Autonomous Okrug of 14 October 1997, No. 40 (Krasny Sever newspaper, 30 October 1997), provides that such lands in areas of settlement and economic activity of the indigenous peoples of the North and ethnic communities may be used for deer grazing (art. 2). It also provides for the establishment in clan hunting-fishing and deer-raising lands of ethnic natural parks (art. 40), in order to preserve lands with special environmental and historical-cultural significance, uphold the traditional way of life of the indigenous peoples of the North and ethnic communities and preserve and use rationally local natural resources.

The autonomous okrug adopted at the same time the Act on Regulating Land Relations in Areas of Settlement and Traditional Economic Activity of The Indigenous peoples of the North in the Territory of the Yamal-Nenets Autonomous Okrug of 14 October 1997, No. 40 (Krasny Sever newspaper, 30 October 1997). The Act regulates relations concerning the land as a natural object (the main element of the natural system), an economic object (use of the land) and an object of ownership in integral manner as the basis of the life and traditional economic activity of the indigenous peoples of the North and ethnic communities. The Act’s goals are defined as regulation of land relations in areas of settlement of the indigenous peoples and ethnic communities for the purposes of rational exploitation and protection of the land, establishment of the system for that purpose, preservation and improvement of the environment, protection of the land rights of the indigenous peoples of the North and ethnic communities and the creation on that basis of economic and environmental conditions for sustainable economic activity by those peoples (art. 2). It is expressly stated that land relations may be governed by those customs of the indigenous peoples of the North and ethnic communities that are recognised by national and international law (art. 5).

The Yamal-Nenets Use of Natural Resources Act of 30 June 1998 provides that the area organ of legislative (representative) power shall define the proportion of fees for the right to use mineral resources turned over to the area (okrug) budget. These monies shall be used for the socio-economic development of the indigenous peoples in the okrug.

In concluding this survey of legislative and regulatory acts regulating the right of the indigenous old settler population and the indigenous peoples to a favourable natural environment, we must mention certain qualitative differences between the federal and regional standards (figs 6 and 7).
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The proportion of the federal legislative corpus devoted to various questions relating to indigenous peoples of the North, 1990-97)11

[image: image6.wmf] 

 

 

 

Socio

-

economic

 

issues

 

30%

 

 

Protection of the 

environment 

and natural 

monuments

 

 

2%

 

 

Land ownership 

and use

 

15%

 

Other

 

23%

 

Self

-

governance

 

15%

 

 

Use of the subsurface 

and natural resources

 

5%

 

 

 

Tradi

tional 

livelihoods

 

10%

 


Fig. 7. 
The proportion of the regional legislative corpus devoted to various questions 


relating to indigenous peoples of the North, 1990-97)11
The federal legislation concerned directly with issues relating to the indigenous peoples of the North consists mainly of presidential edicts and decrees and orders of the Government and the national legislative body, whereas the regional legislation consists for the most part of laws. While the proportion of acts devoted to land issues, use of the subsurface and nature managemet is approximately equal in the current federal and regional legislative corpuses, the proportion of acts devoted to issues of local indigenous self-governance is considerably higher in the regional legislation (15%) than in the federal legislation (3%). The opposite situation is true as regards acts on environmental protection, which represent only two per cent of the regional legislation as against 15% of the federal legislation. There is also a corpus of regional legislation on traditional economic activities that has practically no equivalent in the federal legislation.11 

4.2.3
Local legislation

The jurisdiction of the organs of local self-governance on environmental matters is established by the Environmental Protection Act (art. 10) and the Federal Act on General Principles of Local Self-Governance in the Russian Federation (art. 6).

On this basis, the organs of local self-governance may use in their activities the economic, organisational and legal mechanisms for protection of the environment and citizens’ right to a favourable natural environment.

To that end, they are empowered to:

· conduct registration and assess the socio-economic value of natural resources of local significance, provide financing and logistical support to environmental programmes, participate in the preparation of integrated nature management agreements, the use of resources from the environmental funds and public environmental protection funds and the conduct of the environmental insurance system and the system of economic incentives for environmental protection; and

· participate in the organisation and conduct of the environmental assessment, monitoring and inspection, the provision of information and the legal regulation of public access to environmentally significant information, regulate nature management and economic and other activities within the area governed by municipal authorities and prepare materials on the basis of which violators of the environmental legislation are to be brought to justice.

Under article 7 of the federal Ambient Air Protection Act dated 4 April 1999, the organs of local self-governance may be invested with State powers relating to the protection of ambient air; article 19 provides that they may participate in measures to protect the public in instances where the condition of the ambient air is changed in such a way as to pose a threat to human life and health; in particular, that article empowers them to organise measures to regulate emissions of harmful substances during unfavourable meteorological conditions.

The federal Public Health and Disease Control Act dated 30 March 1999 provides that the organs of local self-governance shall conduct activities to protect the public by upholding sanitary and epidemiological standards within the terms of reference established for them by the national and regional legislation.

In relation to the environmental assessment, the powers of the organs of local self-governance are established by the federal Environmental Assessment Act (arts. 9, 20, 23 and 24). An organ of local self-governance may be the initiator of the environmental assessment process (art. 20) or register or decline to register, within seven days of its submission, an application for the environmental assessment process to be conducted (art. 23 item 2).

The Environmental Protection Act places the conduct of the State environmental inspection under the jurisdiction of the organs of local self-governance.

4.3
The role of non-governmental organisations in protecting the right of Arctic  residents’ to a favourable natural environment

Important work on protecting the rights of the indigenous peoples of the North, including the Arctic, is carried out by the Association of Indigenous peoples of the North, Siberia and the Far East of the Russian Federation and the Assembly of Deputies of the Small Peoples of the North.

This work concentrates mainly on disseminating legal information on environmental protection, coordinating efforts to protect the rights and interests of the indigenous peoples of the North, Siberia and the Far East and providing advice on practical application of the domestic legislative provisions on protection of citizens’ rights and interests, including the right to a favourable natural environment now and in the future, etc.

4.4
Practical application of Russian legislative provisions on environmental protection in the lands inhabited and traditionally managed by the indigenous residents of the Arctic and protection of their right to a favourable natural environment

There has been virtually no directed research into practical application of Russian legislative provisions with respect to the indigenous peoples of the North. The first attempt was made by the State Committee on the North in early 1998, when questionnaires were sent out to the administrations, local agencies of the State Committee on the North and the regional associations of indigenous peoples in each of 27 northern regions. Replies were received from the first two respondents in most regions, but not, unfortunately, from the indigenous associations. The questionnaires were based on the following acts: the Specially Protected Natural Territories Act, the Sub-Surface Act, the Shared Production Agreements Act, the Continental Shelf (Russian Federation) Act, the Animal Kingdom Act, the Forest Code, the Act on State Regulation of the Socio-Economic Development of the North of the Russian Federation, the Act on the General Principles of Organising Local Self-Government in the Russian Federation and the Land Payment Act.

From analysis of the replies received from the regions, it appears that there are virtually no difficulties with implementing the provisions of laws such as the Specially Protected Natural Territories Act, the Animal Kingdom Act, the Land Payment Act and the Forest Code. Those legal provisions within these laws which protect the rights and interests of the indigenous peoples of the North and their traditional way of life and use of natural resources or provide them with specific privileges are given effect in regional laws and other legal acts and observed rigorously. This is because, firstly, the provisions are formulated clearly, which renders them unambiguous, and, secondly, it costs almost nothing to implement them.

The provisions and norms of the Sub-Surface Act, the Shared Production Agreements Act, the Continental Shelf (Russian Federation) Act and the Act on the General Principles of Organising Local Self-Government in the Russian Federation relating to the indigenous peoples of the North have little effect. Firstly, there is no mechanism for implementing them, which makes them futile, and secondly they deal with important issues of natural resource rights, payment for use of mineral and other natural resources and organisation and financing of the traditional institutions of self-government, which makes it difficult for many regions to adopt appropriate laws and subordinate legislation. Most of the respondents emphasised the need for more detailed legal regulation of these issues at federal level.

The Federal Act on State Regulation of the Socio-Economic Development of the North of the Russian Federation, which deals, amongst other things, with protection of the rights, interests, guarantees and privileges of the indigenous peoples of the North, is seldom applied since its implementation cannot be funded as the sources and mechanisms for financing are not in place.

5.
The effectiveness of the legislation on liability for violation of the environmental protection laws

5.1 Legal regulation of compensation for environmental damage

Environmental damage is a complex area of law that lacks the normal legal provisions in terms of systematic organisation of regulations for its prevention and compensation. The concept of environmental damage is multi-faceted, with biological, economic, technological, juridical, cultural and even political aspects. In practical terms, environmental damage is expressed in quantitative and qualitative losses of natural habitat and is manifested by environmental pollution and damage, the destruction of natural objects and ecosystems and the loss of natural linkage mechanisms.

As an economic category, environmental damage is manifested by economic loss resulting from pollution of environmental objects, be it the loss suffered by society as a whole, individual regions, companies or persons, and representing increased public expense in order to eliminate and restore or compensate the damage, reduced GNP, a more rapid deterioration of buildings, equipment and machinery and the destruction of monuments of nature, history and architecture. In recent years, there has been an emergence of and rapid increase in environmental influence on public health. We have become more and more aware of types of environmental damage resulting from irrational use of natural resources, including exhaustion of mineral resources and reduction in the volume of the natural resources at the heart of the national economy (soil, wood, minerals and fish).

These and many other consequences and symptoms of environmental damage indicate the need to establish a system of compensation. The starting-point here is to establish the  legal qualification of environmental damage as lawful or unlawful. Obviously, the lawfulness of damage is no more than a relative characterisation in order that a compensation scheme can be drawn up in methodologically correct fashion. By its very nature, the concept of damage as the disparagement of property or public good or interest is always antisocial and undesirable and therefore has to be assessed in exclusively negative terms. It is characteristic than environmental law affords a central position to the category of damage: practically all regulatory statutes are oriented in one way or another towards preventing, stopping, restoring or compensating damage.

Some degree of “lawful” damage has to be regarded as an inevitable condition and consequence of economic development, a kind of payment for progress, a damage inflicted within the limits of scientifically calculated environmental risk. The legal forms of compensation for such damage are expressed in the widespread international principle of “the polluter pays”.

In legal terms, “lawful damage” means damage that is permitted, limited, licensed, regulated etc. Damage caused by lawful activities is liable to be compensated in instances governed by law (Civil Code, art. 1064, para. 3). Compensation of such damage is carried out as part of the economic mechanism for natural resources use, mainly by fees for such use. Compensation for lawful environmental damage by means of pollution fees and fees for use of natural objects is governed by a number of administrative acts, including: the Environmental Protection Act (art. 20), the Sub-Surface Act (arts. 39-48), the Water Code (arts. 122-25), the Forest Code (arts. 103-07), the Animal Kingdom Act (art. 52), the Act on Payment for Use of Water bodies, Government Statute No. 1199 of 19 September 1977 on Minimal Rates of Payment for Timber Sold on the Root, Government Statute No. 632 of 28 August on Confirmation of the Procedure for Establishing Payment and Its Limits for Environmental Pollution, Waster Disposal and Other Harmful Activities”.

Work still needs to be done on establishing types of damage, levels of compensation and methods for defining them. The Environmental Protection Act establishes special taxes and other systems as the main way of setting compensation levels; the real expenses incurred in restoring the environment and losses, including loss of profit, are used for this purpose only in the absence of these. This practice was for a long time considered to be a good one, but recent cases in which restoration work cost more than the duly established penalty have highlighted its disadvantages.

It is true, unfortunately, that such costs can only be calculated with difficulty, if at all, when the case is heard in court. There is a relevant provision in article 15 of the Civil Code, which establishes that future expenses necessarily incurred in remedying the results of the violation may be included in the losses. There is seemingly a need to consider allowing repeat actions to claim for additional, newly identified costs in environmental damage compensation cases.

Means of improving the tax and damage calculation systems now also need to be considered. State Environment Committee Decree No. 448 of 23 July 1998 on Confirmation of the List of Legal Instruments Recommended for Use in Assessment and Compensation of Damage Caused to the Environment as a Result of Environmental Offences refers to several dozens of such mechanisms. They were issued at many different times, the oldest being the System for Calculating Damage Caused to Fishing as a Result of Dumping of Effluent and Other Waste in Fishing Waters (confirmed by the Ministry of Fisheries of the USSR on 16 August 1967). The existing systems need to be inventorised in order that their suitability in today’s conditions may be assessed.

It must be noted also that it is not always possible to execute court orders for the recovery of large sums of money awarded in compensation for environmental damage. Accidents at plants with dangerous technology often lead to enormous environmental damage for which the polluting company is not in a financial position to pay compensation. For example, a fuel pipe accident in Likomari port, Murmansk Oblast, in 1997 led to a kerosene spill which caused over 100 million roubles’ worth of environmental damage. The military unit responsible for the spill was unable to compensate the damage in accordance with the court order because of lack of funds.

5.2
Administrative sanctions

Administrative sanctions for violations of environmental regulations are applied by an authorised State organ of executive power, an official of the relevant State body, or a court (the draft new Administrative Offences Code establishes that they shall be applied by a justice of the peace or a court).

The draft Code, taking into account the unfavourable environmental conditions in the Russian Federation and the widespread violation of environmental regulations, invests the following bodies with the authority to hear administrative cases:

· environmental monitoring agencies;

· geological monitoring agencies;

· organs of the Ministry of Agriculture and Food;

· organs of the Committee on Land Resources and Land Use (Roskomzem); and

· agencies in charge of protecting State nature reserves and national parks.

Administrative sanctions can be applied to both natural and legal persons. Violations of environmental regulations are listed in the Environmental Protection Act (art. 84), the sectoral natural resources legislation and the Administrative Offences Code, where they are grouped in the chapter entitled Administrative Offences with Respect to Protection of the Environment and Monuments of History and Culture.

In total, there are eleven types of environmental offences liable to administrative sanctions:

· polluting the environment;

· exceeding the maximum permissible biological, radiation, physical and other harmful impact levels;

· violating environmental regulations on planning, technical and economic provision, location, building, reconstruction, implementation and operation of enterprises, structures and other objects;

· failing to comply with the environmental regulations when storing, reprocessing, destroying or burying industrial and domestic waste or radioactive, chemical and other harmful substances;

· violating the rules on transport, storage and use of chemicals;

· violating the established procedure for extraction, collection, stockpiling, sale, purchase, import and export of objects of the animal and plant kingdoms, raw natural resources, or botanical, zoological or mineral collections;

· spoiling, damaging or destroying environmental protection territories and complexes or ecosystems;

· failing to comply with compulsory environmental restoration and natural resources renewal measures;

· failing to comply with instructions by the State Environmental Assessment Board and orders of the special state environmental monitoring agencies;

· unlawfully spending state environmental fund budget resources on non-environmental purposes; and

· violating the rules on protecting monuments of nature and specially protected territories.

Sanctions for administrative offences relating to the environment may include: warnings, fines, confiscation of the item used to commit the offence, withdrawal of special permits (hunting, fishing, transport) and compensated taking of the item used to commit the offence.

Administrative sanctions other than those laid down by article 24 of the Administrative Offences Code may be established by legislative acts of the Russian Federation.

The body hearing the administrative offence case may order only those additional administrative sanctions which are laid down in the relevant article of the administrative act establishing liability for the given administrative offence. For instance, article 85 of the Administrative Offences Code on violations of the rules for hunting, fishing and other use of the animal kingdom establishes that an additional penalty shall be confiscation.

A single administrative offence may be punished by a basic penalty or a basic penalty in combination with an additional penalty. Two basic penalties may not be applied simultaneously. Compensated taking and confiscation of permitted weapons, ammunition and fishing tackle may not be applied to people whose livelihood is hunting or fishing.

Administrative sanctions are applied to enterprises, establishments, organisations and individual entrepreneurs for environmental offences connected with production or other economic processes.

Administrative sanctions may only be applied to persons aged over 16 years.

Officials are liable for non-compliance with the environmental legislation in cases where ensuring compliance is part of their official duties.

The Administrative Offences Code (art. 27) includes fines among the basic penalties. It

provides for fines of between 0.1 and 100 minimum monthly wages, or of up to ten times the value of the object stolen or destroyed or the illegal profit resulting from the offence.

In exceptional cases, involving non-compliance with the obligations ensuing from international treaties and where there is a particular need for a stronger sanction, Russian law may establish a higher penalty.

The sectoral natural resources legislation provides for other levels of fines. The Public Health and Disease Control Act (art. 29) provides that administrative sanctions consisting of a warning and a fine may be applied to officials and citizens for sanitary offences. The fine is to be imposed by the Chief State Sanitary Officer or his deputy.

In the interests of environmental protection, it would be advisable to make more use of administrative sanctions against legal entities which have violated the environmental legislation. This would influence a company’s economic activity with respect to natural resources more effectively than would prosecuting an enterprise’s director. Where the company is subjected to a heavy administrative fine, its economic activity is endangered (for example, it may be bankrupted). The procedures for applying administrative sanctions are simpler than those for recovering compensation. The threat to business will be a more effective deterrent against violation of the environmental legislation, especially in the case of private commercial concerns.

5.3
Penal sanctions

Environmental offences of a general kind as listed by the Penal Code:
· violation of the environmental protection legislation while operating economic activities (art. 246);

· violation of the rules for handling environmentally hazardous substances and waste (art. 247);

· violation of the safety rules for handling microbiological or other biological agents or toxins (art. 248);

· violation of the federal legislation concerning the continental shelf and exclusive economic zone (art. 253); and

· violation of the regulations governing specially protected natural territories and natural objects (art. 262).

These violations encroach upon the concepts of environmental safety, environmental protection and rational use of components of the natural environment in combination.

Special environmental criminal offences

These are subdivided according to the nature of the offence and the concepts on which they encroach.

1. Offences encroaching on the protection and rational use of the earth and mineral resources and on environmental safety:

(a) Damaging the earth (Penal Code art. 254); and

(b) Violating the rules for protection and use of mineral resources (Penal Code art. 255);

2. Offences encroaching on the protection and rational use of the animal kingdom (fauna):

(a) Unlawful extraction of water fauna (Penal Code art. 256);

(b) Violation of the fish stock protection rules (Penal Code art. 257);

(c) Unlawful hunting (Penal Code art. 258);

(d) Violation of the veterinary rules (Penal Code art. 249, para. 1); and

(e) Destruction of the critical habitat of species listed in the Red Book (Penal Code art. 259);

3. Offences encroaching on the protection and rational use of the plant kingdom (fauna):

(a) Unlawful felling of trees and bushes (Penal Code art. 260);

(b)
Destruction or damage to woodland (Penal Code art. 261);

(c)
Violation of rules for combating plant diseases and pests (Penal Code art. 249    para. 2); and

(d)
Unlawful extraction of aqueous plants (Penal Code art. 256);

4. Offences encroaching on the protection and rational use of water bodies and the atmosphere and on environmental safety:

(a) Pollution of water bodies (Penal Code art. 250);

(b)
Pollution of the marine environment (Penal Code art. 252); and

(c)
Pollution of the atmosphere (Penal Code art. 260).

Environmental offences may be divided by type into:

· Offences involving unlawful usurpation (possession) of natural resources (Penal Code arts. 253, 256, 258 and 260); and

· Offences involving adverse impact on the environment and to the detriment of its qualities (Penal Code arts. 246, 247, 248, 249, 250, 251, 252, 254, 255, 257, 259, 261 and 262)

The latter group also contains a sub-group of offences causing destruction or damage to natural resources and natural objects (Penal Code arts. 257, 259 and 261).

In completing this general description of environmental offences, we can conclude that the new Penal Code gives considerable attention to combating them. However, the penal legislation should not be regarded as the main mechanism for environmental protection. Its role, though important, is a subsidiary one. The most important mechanisms for dealing with the problem are economic, educational and political measures.

6.
Economic instruments for environmental protection

In addition to civil administrative and penal sanctions for violation of the environmental legislation, economic mechanisms are steadily gaining importance in today’s context of developing market relations. While the administrative method relies on authority and subordination, the economic mechanism is based on the material interests of natural and legal persons.

Important instruments of the economic mechanism are: natural resources registers; direct material, technical and financial provision for environmental protection measures; fees for the right to use natural resources and for pollution of the environment; credit advantages; and taxation and freedom from taxation.

6.1
Natural resources registers (kadastry)

A natural resources register is a collection of economic, environmental, organisational and technical indices representing the quantity and quality of the resources and the structure and type of the concern exploiting the resource. 

On the basis of the registers, a financial assessment of the resources and its market price is made and a system of measures developed to restore and rehabilitate the environment. The registers are compiled by type of resources and form a specific economic-legal entity.

At present, the Russian Federation has eight registers:

· The land register, containing data on the qualitative composition of soils, land allocation and use, and landowners. It is kept by the State Committee on Land Resources and Land Use of the Russian Federation (Roskomzem, Land Code of the RSFSR, 1991, art. 110);

· The mineral deposits register, containing data on the value of each mineral deposit and the mining, economic and environmental conditions for its development. It is kept by the Ministry of Natural Resources (Sub-Surface Act, arts. 30, 32);

· The water register, including assessment of the present and future condition of water bodies to facilitate planning of water resources use, prevent depletion and restore water quality to meet the established standards. It is kept by Roshydromet; use of underground water is controlled by the Ministry of Natural Resources (Governmental Statute of 23 April 1994);

· The forest register, containing information on the legal regime governing the forests, quantitative and qualitative assessments of their condition, division and categorisation of forests by degree of protection, and valuation data. Kept by the Federal Forestry Commission (Rosleskhoz) (Basic Forest Legislation, art. 77);

· The game register, containing quantitative and qualitative assessments of game and strict limits on the hunting of species in steady decline. Kept by the Hunting Board of the Agriculture Ministry;

· The fish register, containing quantitative and qualitative assessments of fish stocks in inland waters. Kept by the Fisheries Committee;

· The register of nature reserve territories and objects. Contains descriptions and locations of nature reserves, national parks, game reserves and monuments of nature; and

· The register of polluters, containing descriptions of polluters, emissions, dumping and waste disposal, with composition and quantity. All of the last three registers are the responsibility of the State Environmental Committee.

6.2
Charges levied for the right to use natural resources and for causing pollution

The Environmental Protection Act (art. 20) establishes two types of charge: for the right to use natural resources and for pollution.

The first type of charge includes payments for the right to use natural resources, for their excessive and irrational use, and for their renewal and protection.

6.2.1
Land fees

Land fees exist in three forms: the land tax, the lease charge and the regulated land price.

The agricultural land charge is established by the constituent parts of the Russian Federation or local governments in accordance with soil composition, quality, area and location.

The forestry land charge is a charge for the use of forest land where timber is produced (5 per cent of the value of timber sold on the root).

The local authorities act as the lessors. The land tax and lease charge monies become part of the local budget and are spent exclusively on land improvement and restoration. The regulated land price is established in the Land Payment Act and represents the value of a plot of land of a given quality and at a given location, taking into account the potential income over the calculated repayment period.

In addition to the regulated price, there are contractual, competitive and auction land prices. The regulated price is set by the authorities of the relevant administrative area, and the others by agreement between the parties.

6.2.2
Fees for the right to use the sub-surface and mineral deposits

There are three forms of levy: for exploration and prospecting of mineral deposits; for extraction; and for use of the sub-surface for purposes not connected with mineral resources extraction.

The procedure for charging is established by Governmental Statute of 28 October 1992.

6.2.3
Fees for the use of water bodies

Fees are made for the use of water bodies and for their restoration and protection.

Payment for the right of use is made by users regularly throughout the period of use. Payment for the use of water bodies is divided between the federal budget (40 %) and the budgets of the constituent parts of the Russian Federation (60 %). The payment procedure and tariff are determined in accordance with the federal Water Body Use (Payment) Act.

6.2.4
Fees for the use of forest resources

These exist in the form of forest dues (taxes) or lease charges and is governed by the Forest Code.

The principles for establishing the tariffs of forest dues are laid down by the constituent parts of the Russian Federation, while the precise sums are set by local authorities. Minimum tariffs for timber sold on the root are established by the Federal Government.

The lease charge is established by the competent organs of the constituent parts of the Russian Federation. There is an additional levy for the use of plant resources, including the collection of medicinal herbs and plant material, the picking of fruits and berries and associated activities. This levy is governed by the Forest Code, governmental decrees, administrative acts of the State Environment Committee and local authorities.

6.2.5
Fees for the use of fauna resources

This consists of various fees for hunting and capturing animals, collecting wild birds’ eggs, leasing hunting and fishing grounds, etc. The tariff is set by the local authority jointly with the hunting and fishing inspection agencies. The monies are credited to the local budget and used to improve fauna management and fish stock renewal.

6.2.6
Fees for polluting the environment

This is more than just a charge for the use of natural resources: it is one of the most effective economic mechanisms, for the levy is collected from the enterprise’s profits or capital without recourse to court proceedings and should encourage firms to reduce pollutant emission and dumping.

The monies are credited to extra-budgetary environmental funds and spent mostly on environmental rehabilitation and conservation.

Pollution fees are governed by the Environmental Protection Act (art. 20) and the Governmental Decree of 26 August 1992, which establish the procedure for setting pollution levy rates and limits.

The law provides for three types of pollution levy: for emissions and dumping within the established limits; for emissions and dumping above the established limits or without the permission of the environmental protection agencies; and for waste disposal.

There are three stages for establishing the levy: firstly, the base standards are defined; then differentiated rates are set; and then specific fees are established per polluter. The base standards are defined by type of polluter or harmful activity, taking into account the hazards they present for the environment and human health. These standards are developed by the State Environment Committee with participation by the Sanitary and Epidemiological Supervision, the Ministry of Economic Development and Trade, the Finance Ministry and the sub-national authorities.

Two types of base standard are issued:

· For emissions, dumping and waste disposal within the established standards; and

· For emissions, dumping and waste disposal above the established standards, but within the confirmed or interim agreed limits.

The differentiated standards are calculated by the State Environment Committee using the base standards adapted to the environmental situation in the regions.

The specific rates of pollution levy chargeable to individual firms are set by the local authorities together with the specially authorised agencies.

Where an enterprise has no permit for emissions and dumping, all pollution is charged as excess pollution; in addition, the local authorities may double the coefficient for Arctic regions.

Ten per cent of the overall monies received are credited to the federal budget to finance the local agencies of the State Environment Committee; the remaining 90 per cent, according to the established procedure, are credited to the environmental funds.

Two things should be particularly noted. Firstly, pollution fees are classed as taxes and can therefore be charged without recourse to court proceedings. Under the governmental decree interpreting the Environmental Protection Act, where such payments equal or exceed the enterprise’s profit, the specially authorised agencies can consider stopping its production or closing it down.

6.3
Material, technical and financial provision for environmental protection measures

6.3.1
State budgetary funding

The State budget continues to provide direct funding for environmental protection measures as it did also in Soviet times. However, the funding provided was always less than was needed. While environmental pollution in the USSR and in the Russian Federation was and is equivalent to 7.5 to 8.5 per cent of GNP, capital investment in environmental protection measures has never exceeded 0.5 per cent of GNP and since 1995 has been 0.1 per cent or less. Such funding could not even compensate for the damage caused to the environment by emissions, dumping and waste disposal.

The adoption of the Environmental Protection Act (art. 17, para. 2) established two additional sources of environmental protection funding in the form of environmental funds and the funds and means of enterprises and establishments. 

6.3.2
Environmental funds
These are a significant source of funding for localised environmental protection measures since they allocate funds mostly to cities and territories suffering particularly severe impact from pollution and other anthropogenic activities.

As well as the Federal Environmental Fund, there are individual republic, kray, oblast and local funds.

The Federal Environmental Fund is administered by a board appointed by the State Environment Committee. The Fund’s main purpose is to finance all types of environmental protection work of national and trans-regional significance. It is financed by contributions from the funds listed below to the level of ten per cent of their value.

The republic, kray and oblast funds are established by the appropriate environment and resources management committees.

Their monies are used to provide funding and credit for a very large number of local measures and activities, from the setting up of special monitoring equipment and systems and of databases, or the development of nature reserves, to the establishment of enterprises to resolve environmental problems. Up to five per cent of the funds may be used to build health care facilities and provide medical treatment for people suffering from pollution-related illnesses.

In the future, it is planned to set up environmental funds on the basis of deductions from profits and other contributions. However, at present such funds are extremely rare, as are preferential credit and tax regimes and exemptions from taxation.

The Federal Act on the Federal Budget for 2001, No. 150-FZ dated 27 December 2000, dissolved the Federal Environmental Fund of the RF, the Federal Fund for the Renewal of Raw Materials and Mineral Resources and the Fund for the Management, Study, Preservation and Renewal of Aquatic Bioresources (article 4).

In accordance with the Federal Act on the Federal Budget for 2001, the application of certain legislative acts is suspended for 2001, including that of the Act of the Russian Soviet Federal Socialist Republic on Protection of the Environment in respect of the creation and operation of the Federal Environmental Fund of the Russian Federation. This is because the federal budget does not provide financing for their application.

6.4
Environmental insurance

In the Russian Federation this refers to arrangements to protect the property interests of natural and legal persons in the event of environmentally unfavourable circumstances by means of funds established by insurers.

The need for such insurance is established by the Environmental Protection Act, art. 23. The Act provides for two types of insurance, compulsory and voluntary, under the same basic system of insurance of natural and legal persons and objects and their property and income in the event of an environmental or natural disaster or accident.

The object of the insurance is the risk of property liability, expressed in property claims against the insurer for the compensation of losses from the pollution of land, waters or the atmosphere as the result of an event covered under the policy.

An essential condition for an event to be covered under the policy is that it must be sudden and unpremeditated. Where these conditions are not fulfilled, the claim will not be met.

Claims for compensation of damage may be heard by courts or arbitration courts on the basis of the Environmental Protection Act, art. 88, which specifies legal civil liability for damage caused by hazardous sources.

Unfortunately, at present the legislation establishes only the voluntary form of insurance. Since most polluting enterprises do not wish to take it out, the scheme’s economic effectiveness is thus greatly reduced.

6.5
Material incentives

Material incentives exist in addition to all the other environmental protection measures. They include:

· tax concessions (the subtraction from the taxable profits of a sum proportional or equivalent to the sum spent on environmental protection measures);
· the removal of environmental fund levy liability on environmental protection items;
· incentive pricing and supplements for environmentally clean production;
· special credit terms for enterprises which operate an effective system of environmental protection; and
· faster amortisation of environmental protection equipment.
Material penalties include:

· the introduction of special additional taxes on environmentally harmful products and products manufactured using environmentally dangerous technologies; and
· fines for violation of the environmental legislation.

Fines for violation of the environmental legislation are the most commonly used and most effective measure. Tax concessions and more rapid amortisation are very rare and have no discernible impact on the environmental protection measure implementation mechanism.

Part III.
Survey of the federal and regional environmental protection management systems in


the Russian Arctic with special emphasis on the existing system of permits and norms 


for emissions and dumping in the mining industry

1. Legislative and regulatory documents regulating the extraction, processing and use of mineral resources by mining enterprises
1.1
The Arctic is environmentally very vulnerable. A number of Arctic regions, such as the Taimyr Autonomous District, the North-Eastern Region and the Kola Peninsula are experiencing intense industrial development, mostly involving mineral resources, with extraction and processing of copper-nickel and iron ores, raw apatite-nepheline, tin and complex ores and gold. The economic activity is in many cases conducted without regard to environmental considerations. The considerable technogenic impact on the environment from mineral resource extraction and processing causes irreversible changes in the natural landscape.

The mining industry impacts on the environment through extraction and processing operations and the construction of opencast and underground mines and processing plants. The use of water by mine enterprises and the dumping of effluent impact negatively above all on surface and underground waters. The tailings dumps accumulate large volumes of polluted water. Filter leaks allow pollutants to escape into water bodies and flood surrounding land.

The use of tailings dumps and sludge stores mostly involves building dams and weirs of the largest possible size, which still does not prevent flooding of the surrounding land.

The atmosphere is polluted by dust and gas emissions during drilling and blasting, and by emissions from boilers, power generators and mine vehicles. The wastage of mineral resources during extraction and processing leads to the construction of new mines, quarries etc., and thus to further loss of land and degradation of soil and vegetation. The demand for metals is met by increasing extraction volumes, leading to more production waste (the accumulation of overburdens and processing waste) and a proliferation of worked-out mines and quarries.

Opencast mineral extraction, which is not sufficiently regulated by environmental protection measures, causes considerable environmental damage.

There is a risk that technogenic emergencies may arise as a result of the intensive development of the mining industry, the development of hard-to-reach mineral deposits and the destabilising of rock formations as the result of the extraction and removal of considerable quantities of mined rock.

1.2
Mining activities in the Arctic region are currently regulated by national legislation and norms

Activities connected with the prospecting, use and protection of mineral resources in the Russian Federation and its continental shelf and with the use of mining and associated processing waste are regulated by the federal Sub-Surface Act (1992) and the Governmental Decrees confirming the Provision on State Control of the Prospecting, Rational Use and Protection of Mineral Resources (1998), the Provision on the Licensing of Various Types of Activity Connected with the Prospecting and Use of Mineral Resources (1995), and the Provision on the Procedure and Conditions of Charges for the Right to Use Mineral Resources, Seawater and Seabed Sectors (1992), introducing limitations on mineral resource use in order to meet requirements to preserve mineral resources and the environment, together with a licensing procedure and an economic mechanism for mineral resource use, etc.; the federal Shared Production Agreements Act (1995), the Act governing Mineral Resource Sectors for which Usage Rights may be Granted on a Shared Production Basis (1997) and the federal acts governing amendments and addenda to the Sub-Surface Act and the Shared Production Agreements Act (1995-98). State policy in the fields of prospecting, reproduction, use and protection of mineral resources is implemented by the Ministry of the Environment of Russia.

At present, regulation of mineral resource use touches mainly, from the environmental point of view, on issues of pollution of the environment during exploitation of mineral deposits, but it is necessary to resolve the issues of protecting and rehabilitating the damaged land and bringing it back into economic use after mining activities have ended.

The main regulatory documents regulating environmental protection in the exploitation of mineral deposits are listed in Annex III.

Most of those documents require revision and bringing into conformity with the current legislation governing use, renewal and prospecting of mineral resources, treatment of production and consumer waste and the shift to the market economy.

The main goal is to produce and develop technical regulatory and methodological instruction documents taking into account the natural and climatic conditions and regional characteristics of different areas of the Russian Arctic. In particular, regulatory environmental protection documents need to be drawn up to ensure than mining activities are environmentally safe, to regulate technogenic impact, to ensure that contemporary technologies for environmental protection are applied (for example, disposing of mining waste in worked-out quarries and mine shafts or on low-value land; biological rehabilitation of tailings dumps, damaged land and permanent waste heaps), etc.

Proposals: on the basis of environmental needs, regional (by territory) and sectoral (separately for mining enterprises) regulatory documents should be drawn up with respect to:

· identifying the numbers of mineral resource sectors released for use and their environmentally conditioned size limits;

· developing environmental limitations on permissible mineral resource extraction;

· establishing quotas for mineral resource development in order to reduce the level of environmental pollution;

· drawing up technical and economic conditions for the development of mineral resources and deposits on the basis of shared production agreements.

2.
Environmental protection technologies and measures for environmental and technological safety applicable to sulphurous and copper-nickel ore processing plants

Sulphurous copper-nickel ores are processed by concerns including Norilsk Mining and Metals (Norilsky GMK), Severonikel and Pechenganikel. The latter two concerns now belong to Kola Mining (Kolskaya GRK), whose plants use outdated technologies not conforming to contemporary standards both in technical and economic terms and in environmental terms. Their emissions include sulphurous anhydride, nickel, manganese, selenyum, telluryum, vanadyum and chlorine compounds, hydrogen sulphide, phenol, formaldehyde and benzopyrene. The Kolskaya GRK plants were geared towards extracting sulphurous anhydride from the waste gases to produce sulphuric acid.

The Severonickel plant has a specially constructed complex for processing highly sulphurous Norilsk ore, producing highly sulphurous gases. A copper-smelting shop was set up using vertical oxygen converters whose gases were used to produce sulphuric acid. The refining workshop introduced blasting enriched with oxygen; the gases produced were also used in sulphuric acid manufacture. The recycling of sulphurous gas was intended to reach the level of 78 %.

At present, the main development and reconstruction activities at the Severonickel concern include constructing closed smelting workshops and reconstructing refining and copper sections, which will allow atmospheric emissions to be cut by more than half.

The Pechenganikel company (Zapolyarny manufacturing site, Severny mine within the Zapolyarny mining complex, Zapadny and Tsentralny quarries and Nikel manufacturing site) has introduced a physical and chemical cleansing station for mineshaft effluent and local cleansing systems for oil production effluent, but the adverse environmental impact remains. There is a plan to reconstruct the concern’s enterprises in order to reduce the impact. In particular, ores will be extracted underground instead of by blasting, concentrated ore will be made into briquettes and dried instead of being burned and pelletised; and the electrical furnaces and converters at the Nikel plant will be modernised, significantly reducing emissions.

The Norilsk Mining and Metals concern is an industrial complex including mineral extraction (Oktyabrsky, Talkhansky and Norilsk-1 mines) and ore enrichment (the Talkhansky and Norilsk ore-enrichment plants and sinter plant), metal production (copper and nickel plants and the Nadezhdin metal factory) and support divisions etc.

The Norilsk Mining and Metals concern is not currently recycling sulphurous anhydride as production of simple sulphur has been stopped. No decision has been taken to modernise the plant. It continues to impact negatively on all elements of the environment and is one of the main sources of pollution in the Arctic region.

The Deputatsky ore enrichment plant in Sakha (Yakutia) includes a mine extracting tin ore and an enrichment plant. The pulp from the enrichment plant is discharged into the end reservoir, which is expected to be operational for 30 years. Effluent is not discharged from the end reservoir, but the drainage of polluted water causes significant pollution of surface water bodies with substances including copper, tin, iron, lead and arsenic.

The Yultin concern in the Chukchi Autonomous Okrug includes a tin and wolfram ore mine and an enrichment plant. The end reservoir does not discharge effluent and surplus water is purified by liming and collected for re-use.

It should be noted that the level of technology used, the degree of concentration of the extracted minerals and the level of by-product recycling do not meet contemporary environmental requirements. A large proportion of the production uses obsolete technology and consumes excessive quantities of material and raw resources.

It is essential that mining enterprises working in the special environment of the Arctic develop and implement the best possible technologies in order to preserve and rehabilitate the environment of the Russian Arctic.

3.
Regulatory provisions on the protection of ambient air

3.1 The legal basis for protection of ambient air is established by the federal Ambient Air Protection Act (1999), which strives to implement the public right to reasonably clean air and reliable information on its condition. The Russian State Environment Committee (Goskomekologiya) is responsible for State monitoring of the protection of ambient air.

In order to implement the federal Ambient Air Protection Act, it is planned to develop during 2000 regulatory legal acts governing the procedure for establishing and revising sanitary and environmental norms for ambient air quality, maximum permissible levels of physical impact on ambient air, etc., regulatory and methodological documents establishing maximum permissible negative physical impact on ambient air, methods for establishing interim permitted emission levels and their sources, etc. Again, this is the State Environment Committee’s responsibility.

The basic documents are currently the Regulations for the Protection of Ambient air (USSR State Committee on Nature, 1990) and State All-Union Standard 17.2.3. 02-78: “Environmental Protection. The Atmosphere. Regulations for Establishing Maximum Permitted Emissions of Harmful Substances by Industrial Enterprises” (Moscow, 1979).

There is a separate corpus of regulatory and methodological documents regulating enterprises’ emission normalisation activities, establishing a system for monitoring compliance with emission norms, conducting State registration of atmospheric pollution sources, etc (Annex 2).

The regulatory and methodological documents are applied quite effectively in the atmospheric protection activities of mining-sector industrial and production objects.

A heavily subdivided infrastructure is typical of mining-sector production objects. 

Mining sector activities typically include quarries, mine-shafts, rock and earth-heaps, hydraulic mine dumps, tailings dumps, mineral processing plants (for example for primary production of copper, nickel, sulphuric acid, chalk, etc., including crushing-and-preparation plants and pelletisation plants) and transport, electrical supply, water and sewage facilities.

The production specifications and technological characteristics of the mining industry define the particular impact of mining activities on ambient air. The type of mining activity (opencast, underground or combined) influences the environmental stress. Opencast mining is the commonest and environmentally most dangerous kind, in which most of the sources within the quarry are unorganised, including drill-rings, dumper trucks, rolling-stock, bulldozers, conveyers, spreaders, crushing and sorting machines, dust from internal and external dumps, pit walls and roads, and blasting operations. A large proportion of the pollution comes from non-stationary sources: short-term sources such as mass blasting and mobile sources such as earth transportation. The intensity of dust emission from earth-heaps and pit-walls is directly proportional to wind speed.

The following methodological documents are used for calculation of harmful emissions into the atmosphere during the preparation of open-pit fields and the development of mineral deposits:

· Methodology for the Calculation of Harmful Emissions (Dumping) for the Opencast Mining Equipment Industry (on the Basis of Specific Indices) (Lyubertsy, 1990), intended for opencast works of all types and dealing with all basic dust- and gas-producing sources;

· Methodological Instructions for Calculating Pollutant Emissions into the Atmosphere from Unorganised Sources for Yakutalmaz Plants (Mirny, 1993), providing methods for calculating the level of atmospheric pollution from development of diamond deposits in the conditions of Yakutia, i.e. taking into account the influence of geological and climatic factors on the nature and level of emissions;

· Calculation Methods for Identifying Emissions and their Parameters Taking into Account the Non-Stationary Nature of Technological Processes and the Working Patterns of Mining Enterprises (Quarries) (Krivoi Rog, 1998), used for calculating emissions in iron-ore quarries and providing quite a full account of the special factors connected with iron ore extraction; and

· Interim Methodological Handbook for Calculation of Emissions from Non-Stationary Sources in the Building Materials Industry (Novorossiisk, 1985), used widely for calculating quarry emissions, especially from loading and unloading operations and emissions from mobile sources.

The disadvantage of these methodologies is their lack of reasoned approaches to calculation of emissions from breaking and screening operations and the impossibility of calculating dust production from operations involving small fractions (less than 1 mm).

Besides mining operations proper, another source of environmental impact is other objects involved in the basic, subsidiary and auxiliary mining industries. Emissions from these sources are calculated using the methodological documents contained in the List of Methodological Documents for Calculation of Pollutant Emissions into the Atmosphere (St. Petersburg, annual publication); where there are no figures for organised sources, calculation is made on the basis of the instrumental-analytical methods in the List of Methods for Measuring Pollutant Concentrations in Emissions from Permitted Industrial Sources (St. Petersburg, annual publication).

While some environmentally harmful production methods are exclusive to the mining industry, it shares many with other industries including power engineering, surface transport, tractors, railways and their support industries, welding and dyeing, mechanical processing, etc. The above methodologies are the main means for calculating the emissions from these industries.

Evaluation of the adverse impact on ambient air of pollutant emissions from mining concerns and calculation of the levels of maximal concentration in the surface boundary layer is at present carried out using the current national methodology, OND-86.14 However, there are many difficulties with such evaluations: a more accurate description is required for the dispersal mechanism for pollutants from one of the main mining-industry sources (mines) and methods need to be established for calculation of the parameters and characteristics of the dust-and-gas cloud from blasting operations.

At present, there are no sufficiently tested normative calculation methods for the contribution of emissions from such sources to atmospheric pollution. The various methods put forward for describing the dispersal of emissions from various types of source, such as the Methodology for Establishing Health Protection Zones around Quarries According to Atmospheric Pollution from Mass Blasting Operations15 and the Instruction for Planning Measures to Protect the Atmosphere from USSR Ministry of Ferrous Metals Mine and Enrichment Plants16 contradict each other in places. The air pollution characteristics defined using these methods are not always recorded; for example, it is not stated what averaging interval was used in calculating the concentrations produced on their basis, although it is clear that the average value for the concentrations produced by a single source can vary considerably depending on the period.

For a full description of the impact of quarries on the air basin, all sources have to be taken into account, and additional complications arise if different types of method are used to calculate aggregate air pollution.

In addition to the difficulties connected with the production of shared calculation models for pollutant emissions from different types of source, it is also difficult to obtain accurate estimates because of the lack of data for emissions from certain sources, the different times at which the sources operate and the non-stationary nature of emissions from certain sources over time.

There are two possible operational scenarii for mining operations which lead to different types of atmospheric emissions.17 In the first scenario, all other technological operations are stopped during blasting work. The atmosphere is the recipient of blast emissions, rock dust raised by the blast and dust blown up from the rock-heaps and pit-walls. Other mining concerns do not cease their activities and emissions.

The second scenario occurs when quarries are being developed. Harmful substances are emitted into the atmosphere from the internal combustion engines of machines (including vehicles) together with dust blown up from the rock-heaps and pit-walls, and other mining concerns do not cease their activities and emissions.

Thus, the calculation method for the quarries’ contribution to pollution of the atmospheric boundary layer in the surrounding area needs to include consideration of both situations and selection of the worse scenario for each individual pollutant in order to obtain a picture of the maximal impact from quarry emissions.

A further factor making it difficult to obtain accurate estimates of mining-industry emissions’ contribution to atmospheric pollution is that mining enterprises located over a large area have a considerable number of different types of pollution source functioning at different times.

Until recently, it did not seem possible to carry out an effective evaluation of the combined effect of such sources, constantly monitor their functioning and prepare and pass decisions on environmental quality management. A method has now been developed for combined calculation of atmospheric pollution from industrial and vehicle emissions: Recommendations on Definition of Permissible Contributions to Atmospheric Pollution of Pollutant Emissions Using Combined Calculations of City (Regional) Air Basin Pollution by Industrial and Vehicle Emissions;18 Methodological Handbook for Combined Calculations of Atmospheric Pollution from Industrial and Vehicle Emissions.19 These documents are already used in many Russian cities and large industrial bases (including the Norilsky Kombinat concern). This methodology will make it possible to set up computerised ambient air quality management systems.

Use is also made of the Instruction on the Procedure for Action by State Monitoring Organs in Cases of Accidental Release (Emission) of Pollutants and Exceptionally High Environmental Pollution20 and other sectoral regulations and methodologies; the Methodological Instructions for Calculation of Gross Emissions of Oxides of Nitrogen in Non-Ferrous Metal Production21 and the Methodological Instructions for Identification and Calculation of Emissions from Blasting Operations at Non-Ferrous Metal Quarries22 (Berezovsky, 1984).

The introduction of the new national Ambient Air Protection Act (1999) has considerably increased the need for work on establishing norms of maximum permissible emissions. As a result, work needs to begin on developing technical norms of emissions for the main mining industries. The technical norm values established, representing the maximum permissible mass of harmful (polluting) substance emitted into the ambient air, per unit of material indices representative of the industry in question, make it possible for mining concerns significantly to increase the effectiveness of their environmental protection activities and define the strategy for their development, based on evaluations of the level of “environment-friendliness” of the technological processes and equipment used and formulating target indices for compliance with the emissions limits. If mining concerns use contemporary technologies and equipment (from the point of view of the technical norms for emissions), they will be able to reduce their payments for atmospheric pollution even while they are working towards meeting the emissions limits, i.e. while working with the established norms for interim agreed emissions. The method for identification of technical norms for emissions and their use in standard-setting and establishment of maximum permissible or interim agreed emissions is in the process of being completed.

The new Act contains the concept of “environmental norms”, “maximum permissible (critical) stress” and “transboundary ambient air pollution” and requires that they be taken into account in the establishment of norms for maximum permissible emissions of harmful (polluting) substances into ambient air.

3.2
In recent years, the concept of “critical stresses/ levels” on land and water ecosystems has become internationally recognised as the main guiding principle for further reduction of air pollution in Europe. The Method for Calculation of Critical Stresses23 (Geneva, 1979) was prepared by the Coordinating Centre on Impact and adopted by the Executive Body of the Convention on Long-Range Transboundary Air Pollution of UNECE. 

Critical stress is defined as the level of impact of one or several polluters below which, according to current levels of knowledge, no significant harmful consequences ensue for particular vulnerable elements. It is assumed in the definition of critical stresses or levels that it is desirable to reduce the actual concentration to that stress/level. Control stresses/levels are used in the process of meeting critical levels. They are established on the basis of air pollutant concentrations and may be higher or lower than the critical stress.

The term “critical-stress based approach” is used for an integrated process leading to the practical implementation of agreed strategies to reduce air pollution over large areas of the Russian Federation and adjacent territories of other States. In the process’s initial stages, the critical stresses/levels are compared with the indices of actual deposition/impact obtained from the emissions surveys and with mathematical models relating emissions to dispersal or impact.

Maps of control stresses are then compiled and compared with critical stress maps. The approach to identifying control stresses envisages the following two scenarii:

· for regions in which it is technically possible to achieve critical stress levels, a criterion (the parameter of “relative scope of critical stresses”) may be the proportion of the territory’s ecosystems with a control deposition level equal to or lower than the critical stresses; and

· to meet the critical stress values, a criterion (the parameter of “relative reduction of deposition”) may be the part (proportion) of the territory for which the level of deposition reduction which is potentially possible from the technical point of view is achieved.

Critical stress evaluations are of particular relevance for large industrial objects, including mining concerns. This applies especially to mining concerns located in the northern and north-western regions of the Russian Federation as their emissions may contribute to transboundary atmospheric pollution.

Proposals: Taking into account the above, and in order to implement the Act’s provisions for further improvement of environmental activities by mining concerns, it is advisable to:

· develop a methodology for defining the quantitative and qualitative characteristics of emissions of harmful (polluting) substances into the atmosphere from blasting operations;

· produce a supplement to the existing regulatory document (the Methodology for Calculating the Dispersal of Pollutants in the Atmosphere) taking into account the special features of transfer and spreading of harmful substances in quarries and the formation of a dust-and-gas cloud from blasting operations;

· begin setting up at existing mining concerns computerised databases on emissions of harmful substances, conducting collated calculations of atmospheric pollution and identifying permissible contributions by individual mining concerns to the composition of atmospheric pollution levels;

· develop and establish for the main technological processes and equipment indices of technical norms of emissions and carry out classification studies to evaluate the “environment-friendliness” of the technologies used and how they correspond to contemporary scientific and technical levels;

· develop sectoral regulatory-technical and instructive-methodological documents regulating mining concerns’ environmental protection activities; and

· map critical stresses by chemical substance (sulphur and nitrogen compounds) in areas affected by mining emissions.

4. Regulatory provisions for the protection of water bodies

4.1
The use and protection of water bodies are governed by: the 1991 Environmental Protection Act, the 1991 Public Hygienic and Epidemiological Safety Act, the 1995 Water Code, the 1995 Continental Shelf Act (amended 1999) and the Act governing the Internal Marine Waters, Territorial Sea and Adjacent Zone (1998).

In order to implement the Water Code, and in compliance with the governmental decree, the Government adopted in 1996-98 resolutions on the use and protection of water bodies: the procedure for conducting and coordinating the State assessment and confirming and implementing the plans for integrated water resource use and protection (Resolution No. 1403 of 23 November 1996); confirmation of the Statute on Water Protection Zones of Water bodies and their Littoral Protective Strips (Resolution No. 1404 of 23 November 1996); the procedure for development and confirmation of norms for maximum permissible detrimental impact on water bodies (Resolution No. 1504 of 19 December 1996); confirmation of the Statute on the Introduction of State Monitoring for Water bodies (Resolution No. 307 of 14 March 1997); confirmation of the Regulations for the Granting into Use of Water Bodies Located on State Property, the Establishment and Revision of Water Use Limits, the Issue of Licences for Water Use and Administrative Licences (Resolution No. 383 of 3 April 1997); confirmation of the Statute on the Implementation of State Monitoring of Use and Protection of Water bodies (Resolution No. 716 of 16 June 1997); and the procedure for utilisation of reservoirs (Resolution No. 762 of 20 June 1997).

The development of statutes for the economic regulation of water body use and protection has been facilitated by the adoption of the 1998 Water body Use Payments Act, and their implementation by the governmental Statute on Confirmation of Minimum and Maximum Payments for Use of Water bodies by River, Lake and Sea Basin and Economic Region. The payment scales for dumping per unit of pollution depend directly on the norms for chemical dumping in effluent set for each water user.

In accordance with the Environmental Protection Act (arts. 25-34) and the Water Code (art. 109), norms for water quality are established by identifying the maximum permissible norms for impact of economic or other activities on water bodies. Quality norms for natural waters are established using the system of maximum permissible concentrations, and norms for impact using the systems of maximum permissible concentrations of harmful substance releases, maximum permissible detrimental impact and maximum permissible anthropogenic stress on water bodies.

The existing system of norms is universal and does not vary by industry, region or type of water body.

The impact of mining concerns on water bodies is regulated by the norms and rules in force nationally.

4.2
The system of norms for maximum permissible concentrations

The basic documents governing water quality management, including the establishment of quality norms for natural and effluents were the Sanitary Regulations and Norms for the Protection of Surface Waters from Pollution (1988), the Regulations for the Protection of Surface Waters (1991) and the Regulations for the Protection of Coastal Marine Waters from Pollution (1984). According to the Regulations on Preparation and State Registration of Regulatory Legal Acts of Federal Organs of Executive Power, confirmed by Governmental Resolution of 13 August 1997 No. 1009, these must be brought into line with the existing water legislation and the other legislative and regulatory legal documents mentioned above.

The Russian Water Code provides that water quality standards are set according to the purpose for which the water is to be used and include requirements for the composition and properties of the water as a natural resource in use.

Water quality standards for water bodies include:

· general requirements for water composition and properties for various types of water use;

· a list of maximum permissible concentrations and target permissible levels of substances in the water of water bodies used for drinking and domestic purposes (maximum permissible concentrations for health purposes); and

· a list of maximum permissible concentrations or target safe impact levels of substances in the water of water bodies used for fishing (maximum permissible concentrations for fishery water bodies).

MPCs for health purposes are concentrations of harmful substances which have practically no effect on human health and do not lead to hereditary defects.

MPCs for fishery water bodies represent the maximum permissible constant content in the water of a harmful substance which does not have the effect of reducing the water body’s fishing value.

The experimental basis of the MPCs is a system of integrated (toxicological, medical, biological, hydrobiological, hydrochemical, etc.) tests of the substance using biological test objects.

Water quality standards for drinking water sources are regulated by the Sanitary Norms and Regulations (No. 4630-88). The numerical values of the maximum permissible concentrations are published in the following regulatory documents:

· Maximum Permitted Concentrations of Chemical Compounds in the Water of Drinking and Domestic Water Supplies (Hygienic Norm 2.1.5.689-98); and

· Target Permissible Levels of Chemical Compounds in the Water of Drinking and Domestic Water Supplies (Hygienic Norm 2.1.5.690-98). of Chemical Compounds in the Water of Drinking and Domestic Water Supplies (Hygienic Norm 2.1.5.689-98).

The MPCs for health purposes are confirmed by the federal organ on health protection. The lists of maximum permissible concentrations and target permissible concentrations are updated annually and currently cover over 3000 named compounds.

The MPC norms for water bodies used for fishing are published in the List of Maximum Permitted Concentrations and Target Permissible Concentrations for Water Bodies Used for Fishing Purposes, confirmed by the federal organ for fisheries in 1999. It is updated annually and currently covers some 3000 named compounds.

The MPC norms are used for:

· Assessing the suitability of water for drinking, domestic or fishing purposes;

· Calculating the norms for maximum permissible release of pollutants; and

· Establishing the payment tariff for pollution of water bodies using environmental danger coefficients (Ai = 1 MPC).

Maximum permissible concentrations are used as the basic water quality standards in water body use management and protection. Maximum permissible concentrations for fishing purposes tend to be stricter (often by two or three times) than MPCs for health purposes.

From the point of view of using MPCs for fishery water bodies as environmental norms, the following disadvantages should be noted:

· The norms are the same throughout the Russian Federation and do not take into account the climatic and geochemical features of specific regions;

· They are established on the basis of individual reactions and separately for each ingredient, while the functioning of plant and animal communities is affected not only by chemical impact, but depends on a combination of factors; and

· When the norms are established in laboratory conditions, there are no criteria for transfer from model systems to natural water ecosystems.

These disadvantages became especially apparent after the introduction of payment for water body pollution.

The application of MPCs for fishery water bodies by mining concerns for the establishment of maximum permissible release values leads to unnecessarily high effluent quality standards, since they do not normally take into account the higher natural content of certain substances, notably metals, in the water of water bodies whose collection areas contain natural geochemical provinces.

On the other hand, the norms are often unnecessarily lenient as regards basic salt ions and biogenic compounds in effluent in oligotrophic and ultra-fresh water bodies in the Arctic. This disparity affects the regulations for effluent discharge into water bodies.

Proposal: regional (local) MPC norms for chemical substances should be produced for water bodies located in the Arctic geochemical provinces in order to provide a suitable basis for water users, including mining concerns, to carry out work on water bodies and evaluate the effectiveness of environmental protection measures.

4.3
Norms for maximum permissible release of harmful substances into surface water bodies

4.3.1
The Methodological Instructions for the Development of Norms for Maximum Permitted Release of Harmful Substances into Surface Water Bodies (confirmed by the Ministry of the Environment of the Russian Federation on 30 September1999) are in force in accordance with the Water Code, the Environmental Protection Act, Governmental Decree No. 1504 of 19 December 1996 on the Procedure for Developing and Confirming Norms for Maximum permissible detrimental impact on Water bodies and Governmental Decree No. 545 of 3 August 1992 on Confirmation of the Procedure for Developing and Confirming Environmental Norms for Emission and Release of Pollutant into the Environment, Limits for the Use of Natural Resources and Disposal of Waste.

The Methodological Instructions, whichwere drawn up to replace the section on norms for pollutant release into water bodies of the Instructions on Norms for Pollutant Emission (Release) into the Atmosphere and Water Bodies (confirmed by the USSR State Committee on Nature, 1989), establish general principles for defining the norms of maximum permissible pollutant release into water bodies as part of effluent and the application of those norms for effluent quality management.

The norms for maximum permissible release of harmful substances into water bodies are established on the basis of the calculations for the norms for maximum permissible detrimental impact, or, where those are not available, on the basis of the condition that the MPCs of harmful substances in the water bodies must not be exceeded.
Maximum permissible release norms are established for every effluent release by planned, reconstructed or existing plants using water on the basis that the MPCs of harmful substances in the control range may not be exceeded or on the basis of maintenance (without deterioration) of the composition and properties of the water in water bodies as conditioned by natural factors. The water body’s assimilatory capacities and the optimal dispersal of the mass of dumped substances among effluent producers are taken into account.

Where effluent is released into water bodies used for drinking and domestic purposes, the water quality norms of the water bodies or the water’s natural composition and properties, where they exceed the norms, should be maintained in waterways one kilometre upstream from the nearest outlet, or, in reservoirs, in the water within a radius of one kilometre from the outlet.

Where effluent is released into water bodies used for fishing purposes, the water quality norms of the water bodies or the water’s natural composition and properties, where they exceed the norms, should be maintained throughout the fishing area, starting from the control area, defined in each specific case by the regional (basin) federal organ for the administration of the use and protection of fish stocks, and in any case not more than 500 m from the outlet.

Data on the hydrological regime and natural background concentrations of the standard indices for the water of a water body can be obtained from Roshydromet (the Hydrometeorology and Environmental Monitoring Service) and its local agencies if the water body is subject to observation (monitoring). If not, the water user is advised to organise special observations, if necessary involving scientific and planning organisations with a licence to carry out such activities.

As part of the transition to compliance with the maximum permissible dumping of harmful substances, interim agreed norms (limits) may be established with confirmation at the same time of the plan for reduction of dumping volumes to the appropriate maximum values (Environmental Protection Act, art. 45, item 4).

For existing industrial concerns dumping effluent which exceeds the maximum permissible release norms, the regional (basin) agencies of the Ministry of the Environment may, by agreement with the organs of executive power of the constituent parts of the Russian Federation, the regional agencies of the State Environment Committee, Roshydromet, the sanitary and disease control inspectorate of the Health Ministry and the regional (basin) agencies of the State Fisheries Committee, establish interim agreed limits for pollutant release into water bodies on the basis of the need for gradual achievement of the maximum permissible release norms and the time schedule involved.

In order to comply with those norms, the industries draw up plans of water protection measures including steps for the rehabilitation, rational use and protection of water bodies. If necessary, those plans (on the decision of the regional agency of the State Environment Committee) are submitted to the State Environmental Assessment.

As the various stages of the water protection plans are accomplished, the measures to achieve the maximum permissible release norms are reviewed and may be reduced, taking into account the introduction of Best Available Technology for cleansing of effluent and the possibility of introducing low-waste and other environmentally friendly basic production technologies, including limitation of the use of dangerous substances and materials.

The time frame for implementation of the water protection plan to achieve the maximum permissible release norms and its stages is established separately for each individual case, depending on the public health risk, the environmental condition of the water body and its bioresources, socio-economic factors and best available Russian and foreign technologies.

Where the environmental situation in the water body’s basin or a part of it changes, new pollution sources appear or new information becomes available about the existing ones, the established maximum permissible release norms may be reviewed before the end of their period of validity.

State monitoring of compliance with the norms and the procedure for its implementation are governed by water and environmental legislation.

4.3.2 
The procedure for establishing maximum permissible release norms draws not only on the above-mentioned document but also on the calculation principles set out in the Methodology for the Calculation of Maximum Permitted Release Norms into Water Bodies for Substances in Effluent24 and on the calculation of background concentrations contained in the Interim Methodological Instructions for Calculation of Background Concentrations of Chemical Substances in Waterways.25
It should be noted that the last-named document is not intended for use in resolving issues connected with water use and it should not be used for calculating maximum permissible release norms.

In accordance with the Methodology for the Calculation of Maximum Permitted Release Norms into Water Bodies for Substances in Effluent, the norm represents the product of the hourly flow of effluent and the permitted concentration of the pollutant. This does not involve selection of the regulated pollutants specific to a given plant. The MPC is established as the sum of the substances present in the water when it is extracted from the source and added to the water during the processes at the plant.

In effluent, the concentration of each regulated substance represents, depending on the assimilatory capacity of the water body:

· n maximum permissible release norm values if the water in the receiving water body does not contain that substance or contains it at a level lower than that value; and

· the maximum permissible release norm value if the content of that substance above the place of discharge exceeds that value.

In practice, the second method has become universally used, in contravention of the “polluter pays” principle and without heed for the regional characteristics of water bodies and the technological capacities of plants to fulfil the established norms, thus leading to non-objective collection of payment for pollution discharges.

Under this method, enterprises are frequently expected to discharge water of a higher quality than they take in, with a pollutant concentration below the maximum permissible release norm value. Thus, effluent quality requirements are unjustifiably high and it is practically impossible to comply with them.

Where there are numerous discharges of pollutants, the calculations can produce absurd results, with the pollutant concentrations becoming immeasurably small. Often, the permitted concentrations of certain substances in effluent are lower than their content in drinking water, so that according to this calculation discharge even of urban mains water ought properly to be prohibited, not to mention effluent.

Thus, the methodology on which the existing effluent discharge calculation methods are based is suitable only for simple cases in which effluent is discharged only a few times.

Classifying almost all surface water bodies as fishing waters forces water users in most cases to implement fishery-water norms, whose disadvantages are listed above.

Since it is generally impossible to comply with the established strict maximum permissible release norms, the possibility of establishing limits for interim agreed dumping in tandem with a programme for achieving the maximum permissible release values is currently being examined.

To date, no methodology has, however, been developed for establishing limits for interim agreed dumping to allow gradual reduction of pollution.

Proposals: A regulatory document needs to be developed for calculation of maximum permissible release values of harmful substances taking into account the Arctic region’s natural and climatic features and the special nature of mining activity. It should contain the following provisions:

· a basis and procedure for selecting technologies, applying the principle of Best Available Technology;

· the establishment of interim agreed limits for pollutant discharges, in accordance with environmentally based, economically acceptable technological solutions;

· the establishment of operating standards based on specific indices of water use and drainage and the proportions and quantities of pollutants per unit production for the major engineering procedures and plant used at mining enterprises

· principles for the selection of priority controlled pollutants;

· conditions for effluent discharge (compulsory mixing of effluent with the water of the receiving water body, prohibition of effluent discharge into hibernation hole sites and spawning-grounds of valuable fish species, restrictions during unfavourable meteorological conditions, etc.);

· a basis for activity time frames and a review of the interim agreed discharge limits;

· an analysis of the enterprise’s financial capacity to implement new technologies; and

· the procedure for sectoral and State monitoring of compliance with the established norms.

4.4
Norms for maximum permissible impact of economic and other activity on surface water bodies

The Ministry of the Environment and the State Environment Committee, together with the State Fisheries Committee, the Health Ministry, Roshydromet, the Ministry of Science and the Academy of Sciences drew up, and confirmed on 26 February 1999, the Methodological Instructions for the Development of Norms for Maximum Permitted Detrimental Impact on Water Bodies.

The document was drawn up in compliance with article 109 of the Water Code, arts. 25-26 of the Environmental Protection Act and Governmental Decree No. 1504 of 19 December 1996. There follows a description of its basic content.

The Methodological Instructions define the general principles for norms for maximum permissible detrimental impact on surface water bodies.

The norms are drawn up by water body basin or basin sector. They are produced in the first instance for water bodies in areas subjected to long-term, intensive impact from economic or other activities, or which are of special value.

They are established on the basis of:

· the maximum permissible value of anthropogenic stress the long-term impact of which does not cause alteration of the water body’s ecosystem; and

· the maximum permissible mass of harmful substances which can enter the water body and its water-collection basin.

The norms are used to regulate all types of impact on the water body from economic and other activity on the basis of the water body’s use.

They establish limits on:

· the introduction into the water body (by dumping or from diffuse flow, emission, atmospheric transfer, outflow of underground waters into surface water bodies, etc) of chemical substances or mixtures, biological substances, radioactive substances and rays, suspended mineral substances, water, heat, noise and vibration, electromagnetic rays, plants, animals or micro-organisms not appropriate to that water ecosystem;

· the removal from the water body of water resources, biological resources, mineral resources, peat and sapropel, and sections of the water body, including water organisms’ habitats; and

· alteration of the hydrological regime and the hydrodynamic and morphometric characteristics of the water body.

The norms are used in resolving issues connected with:

· achieving balance in water management, integrated water use and protection plans and programmes for the use, rehabilitation and protection of water bodies;

· licensing water body use and protection activities and establishment of water use and drainage limits;

· identifying large-scale water extraction and volumes of surface water irreversibly removed;

· establishing and revising values for maximum permissible release of harmful substances for enterprises conducting economic and other activities at water bodies;

· conducting State monitoring of water body use and protection;

· developing basin-wide agreements;

· the Environmental Impact Assessment (EIA) accompanying the development of the pre-project and project documentation;

· siting, planning, constructing and reconstructing economic and other objects impacting on the condition of water bodies; and

· resolving other issues in the field of water body use and protection.

Maximum permissible detrimental impact norms are drawn up by the Ministry of the Environment, its regional agencies and the executive organs of the relevant constituent parts of the Russian Federation, in collaboration with Roshydromet and its local agencies, the Ministry of Science, the Academy of Sciences and their subordinate organisations, or by scientific, planning and other organisations working for the Ministry of the Environment and the regional authority executive organs.

The norms, together with accompanying documentation (an explanatory note and annexes: see annex 1 to the Methodological Instructions) are presented for approval to the State Fisheries Committee or its local agency and the Ministry of Health or its local sanitary and disease control centre, after which they are sent for State Environmental Assessment and approval to the State Environment Committee.

The approved norms, accompanied by their State Environmental Assessment certificate, are confirmed by the Ministry of the Environment or its local agency and the sub-national authority executive organs.

Values for maximum permissible anthropogenic stress are established on the basis of the current methodologies: assessment of economic and other activities and calculation of the value of anthropogenic stress on water bodies. If necessary, new methodologies are developed, including methods for calculation, measurement and definition of maximum permissible anthropogenic stress on water bodies.

For the maximum permissible pollutant mass value, the balance of pollutants and other substances entering the water body should be calculated, taking into account their migration, transformation and bioaccumulation, together with the assimilatory capacity of the water body and its basin.

The procedure for defining maximum permissible detrimental impact norms includes:

· collection and analysis of information on the target use of the water body and economic and other activities conducted in its basin;

· assessment of the current state of the water body in relation to health, fishery and environmental requirements; and

· description of the sources of impact on the water body.

In compliance with the Methodological Instructions for the Development of Norms for Maximum permissible detrimental impact on Surface Water bodies, development has begun, only recently, of methods for calculating maximum permissible stress on a water body from chemical and radioactive substances and heat, and identification of flow volumes, biological resource volumes etc. being irreversibly extracted.

The environmentally permissible stress on a water body must not exceed the aquatic ecosystems’ environmental capacity. Criteria are needed which provide an integral reflection of the ecosystems’ reaction to impact (stress) in order that the reaction may be evaluated. For example, one classical criterion characterising the condition of water ecosystems is the ratio of organic substance production and breakdown. In ultra-oligotrophic and oligotrophic water bodies such as the rivers and lakes of the Arctic, the production-destruction balance may be negative or zero; in mesoeutrophic water bodies, it is positive.

Proposals: regional norms for maximum permissible detrimental impact by chemicals need to be produced as soon as possible for water bodies subjected to mining-industry impact. Such norms will serve as a basis for establishing pollutant dumping and emission quotas. Dumping and emission volumes will be lowered gradually to comply with the values set through the introduction by mining concerns of Best Available Technology as part of investment programmes.

In order that the proposed approaches may be implemented, methods need to be developed for evaluating the environmental capacity of Arctic water ecosystems.

4.5
Norms for maximum permissible detrimental impact on underground water bodies and maximum permissible dumping of harmful substances in underground water bodies

The Ministry of the Environment, by agreement with the State Environment and Fisheries Committees, the Ministry of Health, Roshydromet, the Ministry of Science and the Academy of Sciences, drew up and confirmed on 23 September 1999 the Methodological Instructions for the Development of Norms for Maximum Permitted Detrimental Impact on Underground Water bodies And Maximum Permitted Dumping of Harmful Substances in Underground Water bodies.
Norms for maximum permissible detrimental impact on underground water bodies should be established on the basis that the qualitative and quantitative indices of underground waters should not be allowed to change to such an extent that it becomes impossible to use an underground water body for its target use and/or preserve other environmental elements at the given level. Direct and indirect technogenic impact on underground water bodies should be taken into account in establishing the norms.

Direct impact includes:

a) extraction of underground waters for their subsequent use in the drinking and domestic or technical water supply (underground waters for drinking and technical purposes), in balneology (medicinal mineral waters for bathing and drinking purposes), for the table (medicinal mineral waters and mineral waters for drinking), in power engineering (underground waters for power engineering purposes) and for the extraction of iodine, bromine and other useful chemicals (underground waters for industrial purposes);

b) extraction of underground waters during development of mineral, oil and gas deposits; for lowering of the water level during building and use of industrial and civil objects; during vertical drainage of reclaimed lands and flooded areas;

c) dumping (disposal) of effluents in deep aquifers;

d) pumping (return) into the earth of waters already used for mineral, power engineering, industrial and technical purposes; and

e) pumping of water into oil-and-water strata during edge and intrastratal flooding of oil deposits.

Indirect impact on underground water bodies arises during technogenic activities unconnected with the direct extraction of underground waters or dumping of water into the earth. It includes the introduction of water into aquifers from leakage of pipes, tailings dumps, hydraulic mine dumps; and atmospheric waters polluted at solid household waste sites, dumps and agricultural sites; irrigation waters, etc.

Norms for maximum permissible detrimental impact should be drawn up in the following cases:

a) technogenic activities leading to alteration of the quantitative and qualitative indices of aquifers which are or may be used for the extraction of underground waters for the purposes listed above and other aquifers hydraulically connected to them; and

b) technogenic activities leading to alteration of the quantitative and qualitative indices of aquifers in such a way as to impact on other elements of the environment.

Norms for maximum permissible detrimental impact represent a combination of the quantitative and qualitative indices (characteristics) of processes and devices which may impact adversely on underground waters. Where the norms are complied with, the adverse impact does not exceed the permitted limits. The indices to be used are determined by the type of economic activity producing the given impact and the nature of the impact.

Norms are determined for each economic object which is planned, under construction or in use in relation to each specific water body which could be subjected to adverse impact from the economic object. Such water bodies include underground water deposits, existing drawoff sectors, aquifers and basins or sections of basins of underground water bodies. The impact on the water body of other existing and planned constructions has to be taken into account.

The norms are developed on the basis of geological and hydrological investigations specially conducted in preparation for the construction and use of economic objects impacting on underground water bodies and taking into account quality requirements for water extracted from underground sources, lowering of the level of underground waters and the value of the possible change in the consumption and level of surface waters.

It is recommended that maximum permissible detrimental impact and maximum permissible release norms be developed in two stages for newly planned and reconstructed economic objects. The first stage would involve the regional agencies of the Ministry of the Environment and the State Environment Committee establishing the requirements for permissible changes in the quantitative and qualitative condition indices of the underground water bodies which may result from the planned activities.

For economic activities directly connected with mining, the permissible changes in the indices should as a preliminary step be established by means of licences for mineral resource use: these licences are under the mineral resources legislation compulsory for those wishing to make use of mineral resources. The conditions accompanying the licence should be agreed with the environmental protection agencies and, if necessary, with the health and disease control, mining and industrial inspectorates.

For economic activities not connected with mineral resource use and impacting indirectly on underground water bodies, the requirements are established in the technical planning specifications for the object: these need to be agreed with the agencies of the Ministry of the Environment and the State Environment Committee, and, where necessary, with the health and disease control and mining inspectorates.

The second stage involves development of the actual norms as part of a technical project (technical plan) for the development of mineral resource deposits, the construction or reconstruction of economic objects, etc. In cases covered by the Statute on the Assessment of Environmental Impact in the Russian Federation, there should be a section containing an assessment of the planned object’s impact on the environment, including underground water bodies. In cases where such an assessment is not required, the project must include a conclusion stating that the proposed activities’ impact on underground water bodies does not exceed permissible levels.

The norms, if approved by the State Environmental Assessment, receive confirmation from the regional agencies of the Ministry of the Environment.

Maximum permissible detrimental impact and maximum permissible release norms are drawn up for existing objects if they were not established previously in the relevant activity and construction plans.

In these cases, the operator of the premises has to prepare as a supplement to the previously confirmed project a substantiation of the norms, and this has to be confirmed together with the project itself. It is advisable to produce norms first of all for those existing objects whose operation has already led to pollution or depletion of underground waters or may do so in the near future.

For those existing economic objects whose operation leads to violation of the norm for maximum permissible impact on underground water bodies (by excessive pollution or depletion of supplies or raising of their level above the established limits), the regional agencies of the State Environment Committee and the Ministry of the Environment may order the operators to take appropriate water protection measures and set deadlines.

The process of setting norms for maximum permissible impact allows for different norms for different types of economic activity:

· use of underground waters by water uptake equipment;

· development of solid mineral resource deposits;

· development of oil and gas deposits;

· industrial and civil construction;

· agricultural development of land; and

· hydraulic construction.

In the development of solid mineral resource deposits, when aquifers which are part of a regional network are involved in introducing water into the mining operations, the use of underground waters is combined with the operation of equipment to lower the water level and drain the land. The drainage may lead to disablement of the existing drawoff mechanisms and lowering of the level in the sectors on which it depends, i.e. depletion of the usable underground water resources. Development of solid mineral deposits also leads to pollution of underground waters, mainly within the mining area, where water of a particular composition is formed.

In this connection, the adverse impact norm is set according to the technical-economic and environmental basis of the system for protecting solid mineral deposits from water: this system should minimise the lowering of water levels as a consequence of the deposit development and protect the waters from pollution beyond the confines of the mining operation. Norms are also established for drainage systems and underground water extraction volumes.

The creation of tailings dumps, hydraulic mine dumps and other such facilities increases the number of water flows into the shafts, polluting underground waters. Leakage therefore has to be prevented or leakage norms established at a level that does not exceed the quality limits for underground waters. The calculations for drainage systems should take account of the effect of building tailings dumps and similar facilities.

The permitted volumes for underground water removal when developing solid mineral deposits are initially established through a licence for mineral resource use and established in more detail in the deposit development project. Details must be given of whether the drainage water pumped out may be used for industrial, food and domestic or other purposes.

Adverse impact by economic activity on underground waters in the vicinity of solid mineral deposit development may also be connected with the mothballing or #sanitisation of future or worked-out pits and quarries which were developed using the water-ebb method. This leads to a rise in underground water levels, which can cause flooding of the land and underground structures and increase water flows into the current mining operations. In locations where underground water resources are being used in combination with mining operations, cessation of the water-ebb may lead to deterioration in the quality of drinking water collected by uptake equipment because of the influx of polluted water previously pumped out by drainage systems.

In this connection, every individual case of mothballing or sanitisation of mining structures needs to be accompanied by assessment of its possible adverse impact on underground water bodies, especially uptakes of drinking and mineral water. Norms are established for this impact as part of measures for the protection of underground water bodies. The measures could include continuation of drainage for a set period, installation of special drainage structures, etc.

The following conditions need to be taken into account when developing norms for maximum permissible release of harmful substances into underground water bodies.

Dumping of effluent (liquid waste) into underground water bodies can be carried out only if deeply placed aquifers are used as collecting seams and have practically no connection either with surface water bodies or aquifers in the upper hydrodynamic zone into which surface waters drain.

During the compulsory (guaranteed) period of underground waste storage, all types of adverse impact on the environment and underground sectors currently or potentially used for economic activities from the dumping or storage of waste must, if it occurs at all, be kept within permitted limits, i.e.:

· the waste must not spread along the collecting seam and the buffers beyond the limits of the claim;

· the highly mineralised seam waters pushed along the seam when the waste was buried must not enter freshwater aquifers in the hydrodynamic zone or surface water flows and reservoirs in quantities in excess of the MPC of any substance in those water bodies; and

· the burial of the waste must not cause any risk of hydraulic explosion in the collecting seam of the impermeable roof, or of uncontrollable vertical movement of waste.

The norms for maximum permissible release of harmful substances into underground water bodies are as follows:

· a compulsory (guaranteed) period for which the waste will be stored in an underground reservoir;

· dispersal of the waste to be released;

· pressure on the mouths of the injection holes;

· continued use of the underground waste disposal site; and

· concentration of harmful substances and/or other specific components of the waste.

The maximum permissible concentration of harmful and/or other specific substances in waste is established by the main sectoral scientific research organisation, taking into account the waste’s physico-chemical properties and the thermodynamic and geochemical conditions in the collecting seam: this is because of the need to prevent dangerous and uncontrollable reactions (gas and heat production, etc.)

The MPC norms for underground water bodies and the situation of the claim provided for the purpose are established initially through licences for use of underground sectors for burial of hazardous waste. These licences are issued on the basis of a governmental decision on which agreement has been reached with the regional executive organs. The norms are described in more detail in the project for the liquid hazardous waste burial site, which has to contain an assessment of the site’s impact on the environment.

The condition of underground water bodies is monitored by those operators whose activities impact on them as part of the monitoring which should be required under the terms of the licence to use the underground sector (if applicable) and in geological environment monitoring programmes agreed with the regional agencies of the Ministry of the Environment. They include requirements for observation points and establish the indices and information to be monitored and the manner and deadline for its transmittal to the State geological environment monitoring service.

State monitoring of compliance with maximum permissible detrimental impact and release norms is carried out by the agencies of the State water control on the use and protection of water bodies for environmental protection purposes, as far as their remit allows.

The State monitoring procedure is established by the water legislation and the mineral resources and environmental legislation.

5. The need to introduce target environmental quality indices

Experience shows that it is difficult to comply with strict norms for pollutant release into surface water bodies. Hence, a priority task is to bring Russian environmental quality norms into line with international standards.

It is obvious that target water quality indices and supporting legislation need to be introduced into the system for water body use and protection instead of changes to the regulatory documents on establishing maximum permissible release.

Target indices are water quality requirements that have to be met by industrial water users at every stage of their operations by a given deadline.

Target water quality indices may be short-term or long-term, regional or sectoral. Regional indices must be confirmed by following the procedure established by the regional authority and sectoral indices following the procedure established by the specially empowered State environmental and natural resource protection agency. Short-term indices refer to the stages of progressive compliance with interim agreed effluent discharge into water bodies on the basis of the application of Best Available Technology and compliance with the quantitative water quality target indices established for each stage. Long-term indices refer to compliance with the “environmental” target indices for water quality established on the basis of biodiversity increase criteria, the appearance of especially protected plant and animal species and the potential for exploitation of valuable fish and invertebrate species, etc.

The indices must be included in water use licensing conditions.

The indices can be complied with by introducing Best Available Technology and changes to the system of economic regulation of water bodies and implementation of environmental measures within water basins (“Best Environmental Practice”).

The main proposal is that target water quality indices be developed and implemented, taking into account the economic, technological and environmental principles of environmental protection.

6.
Conducting an environmental impact assessment (EIA)

The Federal Environmental Assessment Act of 1995 appoints the local environment committees of the State Environment Committee as the State regional environmental assessment agencies. 

The State Environmental Assessment examines whethera given economic or other activity by a natural resource user complies with the environmental requirements and norms and whether measures are being taken to prevent possible detrimental impact by that activity on the environment or any ensuing detrimental social, economic and other impact.

The environmental assessment of mining projects is intended to establish whether they comply with the existing regulatory restrictions. Violation of the regulations leads to closure of the project. Following the end of construction and deposit exploitation, the operators are required under the Act to rehabilitate the affected land.  Objects may not be brought into operation where the has arrived at reaches a negative conclusion. Likewise, where a site begins operation before the planned environmental protection measures have been implemented, the operation may be stopped.

Experience shows that the documentation presented to the State Environmental Assessment is often produced using obsolete methods and principles which give priority to exclusively economic interests and do not pay enough attention to the requirements of the environmental legislation, environmental safety and minimisation of environmental damage.

Some of the most common defects in the documentation include:

· the lack of a feasibility study examining the economic need for the activity in question and pricing in the sector, accompanied by a study of the potential market for natural resource products;

· a failure to examine, as a key element of economic activity, measures to ensure the rational use of natural resources and protection of the environment;

· gearing the economic activity to eliminating rather than preventing negative environmental impact;

· a failure to plan the construction and operation of cleansing equipment in advance, i.e. planning it last of all (this is usually the case);

· the lack of integrated solutions for reprocessing mining waste and storing non-reprocessed waste;

· insufficient attention to potential accidents and decommissioning of their consequences;

· technological decisions which have not undergone the necessary industrial prototype testing;

· planned emissions and discharges of pollutants for which MPC values have not been established;

· failure to plan for land rehabilitation;

· a lack of proposals for setting up a water circulation system and an environmental monitoring service; and

· projects not geared towards implementing waste-free, resource-saving and energy-saving technologies.

Economic enterprises developing natural resources do not generally provide a full environmental feasibility study for licences for sub-surface use with approval of their local policy by the State Environment Committee. 

The federal laws are general in nature and do not take into account special local environmental features, all of the niceties of the relations prevailing between collaborating natural resource users and the particular features of mining industry production technologies. In order to overcome these problems, natural resource use in the regions needs to be regulated by means of local legislative acts and procedures.

The Environmental Assessment Act states that the environmental impact assessment of economic objects is a most important component of the environmental assessment.

Projects for implementing best available technology at mining concerns are required to include an environmental impact assessment.

The main document regulating environmental impact assessment in the Russian Federation is the Statute on the Environmental Impact Assessment in the Russian Federation (confirmed by the Ministry of the Environment on 18 July 1994 No. 222, registered by the Ministry of Justice on 22 September 1994 No. 695).

Under the Statute, the purpose of the EIA is to identify and take appropriate measures to prevent potential unacceptable environmental impact, and ensuing social, economic and other impact, resulting from the economic activity.

Since the EIA involves verifying that the environmental requirements of the Russian legislation were taken into account in planning and decision-making concerning the socio-economic development of a given region, its sphere of application is at present quite broad. The Statute provides that it shall be conducted during preparation of the following types of basic documentation:

· concepts, programmes (including investment programmes) and plans for sectoral and regional socio-economic development;

· integrated natural resource use and protection schemes;

· town planning documentation (general town plans, detailed planning projects and schemes, etc.);

· documentation for the creation of new technology, materials and substances; and

· substantiations of investment in construction and feasibility studies and projects for the construction, reconstruction, extension and technical refurbishment of economic and other objects and complexes.

The Environmental Assessment Act states that a comprehensive EIA is one of the main pillars of the environmental assessment and its preparation and adoption should precede the environmental assessment proper.

A special annex (Annex VII) to the Statute on Environmental Impact Assessment lists the types and objects of economic and other activity for which the EIA is a compulsory part of the basic documentation. It contains 33 items. The advisability of conducting an EIA for objects and activities not on the list is determined by the federal organs of executive power on the basis of recommendations made by the territorial organs of the State Environment Committee.

The EIA must be conducted for all mining enterprises, regardless of their capacity, ownership and estimated cost.

The procedure for conducting an EIA is established by the State Environment Committee on the basis of the following documents:

· The Statutes on Assessment of the Impact of Intended Economic and Other Activity on the Environment of the Russian Federation (Ministry of Natural Resources, 2000);

· The Recommendation on Conducting the Environmental Impact Assessment (USSR State Committee on Nature, 1990); and

· The Manual for Conducting Environmental Impact Assessment when Selecting a Location and Developing Technical and Economic Bases and Projects for Construction (Reconstruction, Expansion, Refurbishment) of Economic Objects and Complexes (confirmed by the Environment Ministry on 1 January 1992).

Separate mention should be made of the Criteria for Assessment of the Environmental Condition of a Territory to Identify Environmental Emergency Zones and Environmental Distress Zones (Ministry of the Environment, 1992). This manual lists the qualitative and quantitative indices for assessment of changes in environmental conditions, including atmospheric air, surface, underground and marine waters, soils; changes in the geological environment, including radioactive impact, and public health in regions with a high level of chronic technogenic pollution and degradation of land and water ecosystems.

Mining enterprises most commonly use the documents listed in Annex VII to Section 4, which are advisory in nature and are used as methodological manuals.

It should also be noted that the Russian environmental impact assessment system is not sufficiently supported by norms and laws. Any issues arising from environmental impact assessment results are basically resolved through examination of the State environmental assessment by experts on the basis of their experience; there are few public hearings. The procedure for obtaining the necessary information on the state of the environment is not supported by legislation, nor are tariffs established for fulfilment of the sections of the environmental impact assessment as part of project feasibility studies; the list of objects subject to environmental impact assessment does not include categories of objects established on the basis of their potential environmental impact; etc.

Effective implementation of investment projects in the “hot spots” and adjacent areas requires amendment and extension of the environmental impact assessment procedure.

Above all, there needs to be:

· correlation between the stages of the environmental impact assessment and those of planning; 

· examination of the environmental impact assessment by all interested parties; 

· encouragement of public discussion of its findings; and

· evaluation of the financial implications of monitoring and environmental measures, with links between the local monitoring system and the regional system of environmental observation and monitoring.

Technological decisions need to be analysed in order to identify those which could impact adversely on the environment; environmental requirements need to be developed as part of the basic regulations for the construction, use, refurbishment, mothballing or decommissioningdecommissioning of objects as the current construction norms and rules do not provide sufficient regulation of environmental issues such as limits on the use of natural resources and on environmental impact, development of an environmental monitoring system as part of project implementation and measures to compensate for environmental damage.

The EIA procedures also need to include a post-project analysis stage, i.e. checks onwhether the projected changes in the state of the environment were borne out in practice.

An EIA on the decommissioning of an object is linked to assessment of the environmental changes: this needs to be accompanied by laws governing responsibility for environmental damage (pollution, litter, water body depletion, land damage, natural landscape degradation, soil pollution, etc.).

Where several economic activity projects are carried out simultaneously in the same area, an assessment of each object’s impact should be carried out taking into account the combined environmental impact of the planned objects.

EIA results should be taken into account in regional socio-economic development programmes.

Summary

From the above, it can be concluded that:

· the development of sub-surface mineral resources could be the cornerstone of the transition of the Arctic economy to sustainable development;

· development of the mining industry could provide an impetus for the development of all other economic sectors, the renewal of the social and industrial infrastructure and an improvement in the employment situation through the creation of new jobs, since every job in the Russian mining industry leads to the creation of jobs in related sectors (defence, power engineering, transport, the conversion industry, machine engineering, chemicals, etc.);

· the existing system for administering the mining industry is ineffective, since the enterprises under its jurisdiction are not geared towards full integrated use of the resources extracted, often leading to the destruction and degradation of natural complexes and ecosystems;

· mining processes have over the past decade been geared towards economic survival and not to the interests of the regions, which have not so far benefited from such processes  significantly in social and economic terms; and

· it is essential that the information provision, legal, organisational and economic mechanisms for management of natural resource use be improved on the basis of new principles and methods. This is essential for the purposes of boosting the role of the mining industry in the regional economy and preserving the quality of the natural environment of the Russian Arctic.

Conclusion

1. Assessment of the state of the legislation and the implementation mechanisms

Since the Environmental Protection Act was adopted, the body of environmental protection legislation has continued to grow.

It has now become a complex system of constitutional statutes, federal acts, acts of the constituent parts of the Russian Federation, subordinate inter-authority legislation and large numbers of sectoral regulatory instruments governing the procedure for use of different types of natural resource.

However, despite the large amount of legislation adopted and drawn up, there is as yet no end in sight. Practical environmental protection activities at all levels also continue to encounter many serious problems. Moreover, many experts consider that environmental problems, by virtue of their scale and dangerous consequences, pose no less of a threat to national security than other illegal activities, including economic, organised and other forms of crime. This situation is blamed on the shortcomings of the environmental legislation, the failure to take into account the particular risk posed to society by violations of the environmental legislation, the covert nature of environmental crimes, the delayed, concealed nature of their disastrous consequences, the impunity of the offenders and the inadequate reaction of the State authorities and the environmental and law-enforcement agencies to the deterioration of the environmental situation.

From analysis of survey materials and the cited legislative and regulatory instruments, the following conclusions can be drawn regarding the state of the legal and regulatory corpus on environmental protection:

· Administrative acts issued by authorities are proliferating at a considerably faster rate than legislative acts (which is natural). However, these administrative acts frequently contradict the existing legislation and are clearly geared towards the interests of individual authorities at the expense of general environmental issues affecting the public;

· There is no legally enshrined definition of the concept of “legislation” in the Russian Federation, and the inclusion of subordinate regulatory legal acts within the concept has led to the legal regulation of environmental protection being conducted primarily at subordinate level, which obviously reduces its effectiveness. This is why it is so important to uphold the principle of the supremacy of law, under which the primary legal norms regulating environmental relations should be contained only in legislative acts;

· The legislation is still not clear on the question of transferring part of the powers of the Russian Federation relating to the use and protection of natural resources to the regional authorities, and as a result the natural resources are used and protected far less effectively than might be expected;

· More and more legal instruments are being adopted (up to 30 per cent more) but the implementation mechanisms are on the decline. In particular, the Act on the Fundamentals of State Regulation of Socio-Economic Development of the North of the Russian Federation is hardly implemented in respect of the rights and interests of the indigenous peoples of the North and the guarantees and privileges afforded them because the funds are not in place: the source and mechanism for funding have not been established;
· The provisions and norms of the laws concerning the indigenous peoples of the North do not deal with the important issues in natural resource use, fees for use of the sub-surface and other natural resources and formation and financing of traditional institutions of self-government, which hinders the adoption of appropriate laws and subordinate acts in most regions. Most respondents emphasised the need for more detailed examination of the legal regulation of those issues at federal level;
· The legislative base supporting the economic mechanism for use of natural resources is hardly developing. Legal practice tends towards sanctions against heads of enterprises instead of against the company where the environmental legislation is violated, which is much less effective in influencing companies’ activities relating to natural resource use;
· There are unacceptable delays in adopting legal regulations establishing limits for adverse impact and administrative or penal sanctions for exceeding those limits;
· The regional environmental protection legislation, a new element of the Russian legislation, is still in its formative stage. Frequently, sub-national laws in the Russian Federation do no more than duplicate the existing federal legislation. The main goal of regional regulatory acts ought to be to take into account all of the special features of the given region in terms of regulating environmental issues or to overcome the shortcomings in the regulation of environmental issues arising from the lack of the necessary legislation at federal level. Exceptions are the laws of the Yamal-Nenets Autonomous Okrug and the Republic of Sakha (Yakutia) on the rights of the indigenous peoples to use natural resources; 
· Development of the legal and regulatory system is not accompanied by a reduction in the number of violations; moreover, various sections of society, agencies and authorities seem to be developing a nihilistic attitude towards nature management and environmental protection and relaxing the fight against environmental crime. This is true also of the specially authorised State environmental protection agencies. 
The new Russian Criminal Code devotes considerable attention to combating environmental crime. However, the criminal legislation should not be regarded as the main means for protecting the environment. Its role, though important, is auxiliary. The main role is played by economic, educational and political measures.

On the basis of analysis of the existing legislation, it may be concluded that further improvement is vital. This would require both that the legal loopholes be plugged and that more restrictive requirements be introduced in relation both to the environment and to other issues. The existing environmental protection legislation requires both further development and the drafting of new acts. The goal should be to further legislative rather than other forms of regulation of the issues and clearly to delineate the respective jurisdictions of the federal and regional legislative corpuses.

2.
Recommendations on improving the legislation and its implementation mechanisms

In order to develop and improve the regulatory legal base and the executive and monitoring measures for protecting the environment and the indigenous peoples of the Arctic, it would be expedient to accelerate the development and adoption of the federal Arctic Act, which must comprehensively cover Arctic nature management and environmental protection issues. To that end, the following steps are recommended:

1. Put forward to the Inter-Agency Commission on the Arctic and Antarctic a proposal to include the following norms and provisions in the draft federal Arctic zone (Russian Federation) act or other regulatory legal acts:

· provisions on criminal liability for non-target use of monies allocated for environmental protection measures and for conducting economic activity without having received prior approval from the State Environmental Assessment Board if compulsory;

· provisions which significantly increase the fines for environmental pollution which are applicable to companies;

· provisions to increase the tariff of fees for using natural resources and taxes on fuels in order to reduce consumption, and for increasing pollution fees; the introduction of a lease system for the use of natural resources for industrial purposes;

· an expressed preference for compensating environmental damage in kind;

· provisions on the creation of regional funds: a New Industries Fund, to create new jobs and implement Best Available Technology in the process of developing, renewing and protecting, above all, mineral, water, biological and forest resources; and an Insurance Fund against acts of God and technogenic accidents and disasters; and

· tax concessions and credit privileges for enterprises using advanced environmental protection and resource-saving technologies, alternative energy sources and construction materials and using converted facilities.

2. Put forward to the Government of the Russian Federation a proposal on the need to prepare a regulatory legal statute on the procedure for conducting the environmental impact assessment in the Russian Federation, in order to improve the existing EIA procedure.

The proposal should include the following:

· a correlation between the stages of the environmental impact assessment and those of planning; 

· the inclusion of a post-project analysis stage in the EIA procedure;

· the conduct of the EIA on a specific planned object, taking into account the environmental impact of all objects planned for construction in that area;

· a requirement for all interested parties to examine the environmental impact assessment; and

· a requirement for the public to be involved in discussion of the EIA results (the role of the public must be increased in decision-making about object construction).

3. In order to ensure that environmental protection requirements are complied with during mineral resource extraction and development in the Russian Arctic, a proposal should be put forward to the Ministry of Natural Resources for it to organise, jointly with the State Environment Committee, the development of the following regional sectoral regulatory instruments:

· the environmental requirements for permissible extraction of mineral resources by the mining industry in the Russian Arctic;

· the procedure for establishing quotas for use of Russian Arctic mineral resources by the mining industry; and

· the rules for compiling a feasibility study for deposit development by the mining industry on the basis of shared production agreements.

4. Given the need to establish target environmental quality indices, a proposal should be put forward to the State Natural Resources Committees of Murmansk and Arkhangelsk Oblasts to:

· develop instructions for calculating permissible pollutant discharge into a water body on the basis of target water quality indices;

· ensure that they are approved and confirmed by the sub-national organs of executive power; and

· organise the development of regional maximum permissible detrimental impact norms for the introduction into a water body of chemical substances, suspended mineral substances, vibration and noise, and the extraction from a water body of bioresources and the removal of sectors of a water body which include the habitat of water organisms; and
· establish the actual contribution of enterprises using water to the level of chemical stress on a water body;
5. In order to provide norms for the protection of ambient air from pollution by mining-industry enterprises, a proposal should be put forward to the Ministry of Natural Resources to develop a sectoral methodology for determining the quantitative and qualitative characteristics of pollutant emissions into the atmosphere during blasting work at mining enterprises in the Russian Arctic.

6. Steps should be taken to:

· determine the permissible contribution of each mining-sector industry to atmospheric pollution levels; and

· map critical stresses by chemical substance (sulphur and nitrogen compounds) in the impact zones of mining-industry enterprises.

7. Develop technical emission norm indices for the main technical processes in accordance with the environmental requirements for the technologies in use.

8. It is proposed that, in addition to the development of a regulatory legal base for environmental protection, work should begin on actively developing a system of environmental and environmental education and public information that reaches all social groups connected directly in one way or another with the Arctic. A proposal should be put forward to the Ministry of Education and Goskomsever for it to prepare during 2001 a programme to develop continuous environmental education for the Arctic population based in schools, colleges and higher education institutions.

9. There is a need to verify and clarify many of the provisions and norms in the Sub-Surface Act which affect the indigenous peoples of the North in terms of  identifying sources and mechanisms for financing the traditional institutions of self-government, guarantees and privileges, and fees for the use of the sub-surface and other natural resources.
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