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Overview

Sources of international law

State Responsibility and Obligation to Cooperate in Good Faith

UNECE Water Convention (Helsinki, 1992)

UN Watercourses Convention (New York, 1997)

EIA – Espoo Convention, Pulp Mills case
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The origins and sources of 

international law

SOURCES (Art. 38, Statute of the 

ICJ)

• Customary norms, general 

principles, jus cogens, state 

practice

• Treaties 

• Decisions of international 

tribunals

• Writings of eminent jurists

.



Obligation to Cooperate

Obligation to Cooperate in Good Faith

Due diligence obligation of prevention

The International Court of Justice in the Pulp Mills on the River 

Uruguay case (Argentina v. Uruguay, 2010), in para. 101, stated: 

“The Court points out that the principle of prevention, as a customary 

rule, has its origins in the due diligence that is required of a State in 

its territory. It is ‘every State’s obligation not to allow knowingly its 

territory to be used for acts contrary to the rights of other States’ 

(Corfu Channel (United Kingdom v. Albania), Merits, Judgment, I.C.J. 

Reports 1949, p. 22).” 



State Responsibility

Trail Smelter arbitration (US v Canada)

Lac Lanoux (Spain v. France)

Pulp Mills, in para. 101, further states: 

“A State is thus obliged to use all the means at its disposal in 

order to avoid activities which take place in its territory, or in 

any area under its jurisdiction, causing significant damage to 

the environment of another State. This Court has established 

that this obligation ‘is now part of the corpus of international 

law relating to the environment’ (Legality of the Threat or Use 

of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996).”  



State Responsibility

Obligation of Compensation

Polluter Pays Principle

Due Diligence includes obligation to conduct EIA where 

appropriate



UNECE Water Convention

UNECE Convention on the Protection and Use of Transboundary

Watercourses and International Lakes (Helsinki, 1992)

Entered into force 1996

41 Parties (Greece and fYR of Macedonia without amendmts)

Amended to permit global membership

Framework Convention (cooperation framework)

Due diligence (not exactly “no harm”)

Equitable use



UN Watercourses Convention

• UN  Convention on the Law of the Non-Navigational Uses of 

International Watercourses (New York, 1997)

Entered into force 2014

36 Parties (including Greece and Montenegro)

Based on ILC Draft Principles on Equitable Use

Principle of equitable participation

Assessment framework (Art 6 factors)



Article 6 factors

• (a) Geographic, hydrographic, hydrological, climatic, ecological and 
other factors of a natural character; 

• (b) The social and economic needs of the watercourse States 
concerned; 

• (c) The population dependent on the watercourse in each 
watercourse State; 

• (d) The effects of the use or uses of the watercourses in one 
watercourse State on other watercourse States; 

• (e) Existing and potential uses of the watercourse; 

• (f) Conservation, protection, development and economy of use of 
the water resources of the watercourse and the costs of measures 
taken to that effect;

• (g) The availability of alternatives, of comparable value, to a 
particular planned or existing use. 



Principles of Construction

NY Convention is based upon “codification” exercise

Helsinki was evidence of norms

Where possible treaties should be interpreted as being 

complementary

The two conventions have many common aspects

Differences are mainly ones of emphasis



Key differences

Helsinki leans towards protection, NY towards use

- equitable use doctrine

Accession process (amendment and decision)

Scope – groundwaters (confined) – ILC draft articles

Institutional arrangements – Helsinki has a Secretariat and MOPs

Consequently there is a possibility to advance the regime 

through, e.g., a work programme

• Model Provisions on Transboundary Flood Management 

(2006)

• Model Provisions on Transboundary Groundwaters (2012)



Linkage with EIA/SEA

Pulp Mills case confirms that there is an international legal 

obligation sometimes to conduct EIA/SEA

Espoo Convention is currently the most elaborated international 

legal instrument on EIA.  Kyiv Protocol on SEA ditto for SEA.

EU context also relevant.

NEXUS assessment.



2015-2030 SD Agenda

Sustainable Development Goals

Sendai Framework on Disaster Risk Reduction

Addis Ababa Framework on Financing for SD

Paris Agreement on Climate Change



SDGs (2015)





SDG 6 establishes global political 

priorities in the context of water

Safe drinking water

Sanitation

Protection from pollution

Efficiency of use

IWRM

Restore Ecosystems

Technology transfers

Participation
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