MODULE 8
LECTURE NOTES ON CRIMINAL LAW ENFORCEMENT 
THE CRIMINAL PROCEDURE

STAGE ONE: 
VIOLATION OF FISHERY LAW

A person commits a fishery crime or offense. 

STAGE TWO:    REPORT OF VIOLATION or ARREST OF VIOLATOR BY PERSONS WHO  WITNESSED THE CRIME.

An ordinary citizen or the person or agents of persons in authority who witnessed the fishery law violation may either report the crime to the authorities or to persons/agents of persons in authority. 

Ordinarily, the violator of the fishery law can be arrested only after an arrest or search warrant shall have been issued by the judge. However,  any fishery officer may arrest the violator in instances which fall under the exceptions provided for by law. 

STAGE THREE.
 FILING THE COMPLAINT

After the report is made, the authority or the victim of the crime should file the proper complaint with the fiscal or prosecutor (if in cities) or the provincial prosecutor (if in municipalities).

Depending on the gravity of the violation of the fishery or ordinance, the said complaint can be filed in either the Regional Trial Court (RTC) or the Municipal Trial Court, Municipal Circuit Trial Court or Municipal Trial Court in Cities.

STAGE FOUR.

PRELIMINARY INVESTIGATION

If the crime or offense committed cognizable or falls under the jurisdiction of the Regional Trial Court, then the fiscal or prosecutor will make the necessary preliminary investigation (PI). He or she shall then proceed in determining whether there is sufficient bases (prima facie) for the complaint to reach the court.

On the other hand, if the crime or offense complained of is within the jurisdiction of the MTC, MCTC, MTCC, then it will be the trial judge who conducts the preliminary investigation. The PI will be availed of to determine the presence or absence of a prima facie case.

STAGE FIVE 

DISMISSAL OF COMPLAINT OR FILING OF INFORMATION

After conducting the PI and the fiscal or prosecutor finds prima facie evidence, he/she shall proceed to file an iinformation with the RTC. If there is no prima facie evidence to support the complaint, then the fiscal shall dismiss it. In effect, no case will be filed in court for the violation of the fishery law.

On the other hand, in the MTC, MCTC, or MTCC, it will be the trial judge and not the fiscal who will conduct the PI. If there is no prima facie evidence, the judge must dismiss the complaint. Otherwise, he or she shall transmit or send back the records of the complaint and PI to the provincial fiscal or prosecutor. In return, the said fiscal shall file the appropriate information before the MTC, MCTC or MTCC. 

STAGE SIX 

ISSUANCE OF WARRANT OF ARREST

After the filing of the appropriate information in the RTC or MTC/MCTC/MTCC, the judge shall order the arrest of the fishery law violator or the trial judge can issue the warrant or order of arrest. The mayor, fiscal or prosecutor or the clerk of court cannot do so. In exceptional case, however, the President of the Philippines can order of the arrest of any illegal or undesirable alien, but only after a final order of deportation is issued.

Moreover, two groups of persons cannot be arrested as a rule. These are:

 
1. The senators or congressmen, provided the offense charged is punishable by not more than six years in prison and that the legislature or Congress in session;

2. Heads of State (like President, Prime Ministers, Kings, Queens, Emperors), Ambassadors, Public Ministers

Consuls do not enjoy this privilege from arrest.

STAGE SEVEN 

ARREST

After a warrant or order of arrest is issued by the trial judge warrant can be enforced or executed by any police officer or duly authorized officer. 

The arrest of the violator of the fishery shall be made through actual restraint of his person or through the submission of the violator to the custody of the arresting officers. In the event that the violator cannot be located and arrested, the information or criminal case against him/her will be archived, until such time that he/she will be put in the custody of he authorities.

STAGE EIGHT

POSTING OF BAIL

As a matter of right, the violator after being arrested can demand for  temporary freedom from imprisonment and detention. This is done through the filing of an application for bail before the court hearing his criminal case. However, if the crime is punishable by death or imprisonment for more than thirty years and the evidence of guilt is strong, then the violator’s bail application shall be refused.

STAGE NINE

ARRAIGNMENT AND PLEA

With or without bail the violator will be brought to court for arraignment. During this stage, the court will read to the violator the charge or complaint against him. After which he will be asked whether or not he accepts responsibility (pleads “guilty”) or he will invoke innocence (pleads “not guilty). If the accused violator refuses to answer, the court will enter for him plea of “not guilty”.

STAGE TEN 

MOTION TO QUASH

Before the violator makes known his position as to whether he accepts or denies or responsibility for the crime charged, he can ask for the quashal or dismissal of the criminal complaint. The violator has at least eight (8) grounds provided by the Rules of Court for a motion to quash the information or complaint.

STAGE ELEVEN
PRE-TRIAL

When the violator has already been arraigned, he and his lawyer may agree to a process whereby the trial can be hastened or made to move a little faster. At the pre-trial conference, the violator may bargain for a lesser offense; agree with the prosecution as to certain facts; mark exhibits/evidence; among others.

Any agreement reached between the accused/violator and the prosecution will be put in an order (a pre-trial order) by the judge. The contents in said order shall control the pace of the trial. Necessarily, to bind the violator to said agreement, he or she must sign it.

STAGE TWELVE

TRIAL

At this stage, the violator may not be present in court. Ordinarily, the prosecution is the first to present evidence to prove responsibility of the violator and to hold him liable therefore. After the prosecution rests its case, the violator will have a chance to prove his or her innocence or at least to lessen the degree of his liability.

In the event that the violator pleaded “guilty” to the crime charged, then the order of the trial may be reversed. However, despite such plea of “guilty”,  trial cannot be dispensed with since the burden of proving such guilt rests on the prosecution. After all, the violator is presumed innocent until proven otherwise.

STAGE THIRTEEN

JUDGMENT

When both the prosecution and the violator shall have terminated and rested their respective cases, the trial ends. After this, the trial judge shall submit the case for decision.

The decision-making process covers at most, thirty days from date or submission. After such period, the trial; judge shall render a judgment of acquittal or conviction.  Such written jjudgement must be made by him based on the admitted evidence, law and jurisprudence.

STAGE FOURTEEN

NEW TRIAL OR RECONSIDERATION

After judgment shall have been rendered, the prosecution or the violator may ask the court to try the case anew, or may move for a reconsideration of the judgment on certain valid grounds.  However, such course of action must be made before the judgment becomes final which comes after 15 days from receipt by the parties of said judgment.

In no case, however, is a new trial or reconsideration allowed where the judgment is one of acquittal. By the necessity, it has to be one of conviction. At any rate, reconsideration of judgment is proper if there are errors of law or fact. And for new trial to prosper, there must be errors of law, or irregularities committed at the trial stage prejudicial to the rights of the violator, and in case where there is new evidence favorable to the violator but unavailable or unknown during the trial stage.

STAGE FIFTEEN

APPEAL

In the event that the parties, especially the violator, do not ask for a new trial or reconsideration of the judgement, they may seek instead an appeal of said judgment to the higher court. Thus, the judgment of the MTC/MCTC/MTCC can be appealed to the RTC. And that of the RTC, to the Court of Appeals (CA), or to the Supreme Court (SC) in appropriate cases. However, the accused cannot appeal if and when such will put him in double jeopardy. 

Only final orders are subject to appeal. And this appeal is made by filing justice of appeal with the RTC if the case started in the RTC. If it started in the MTC/MCTC/MTCC and went to the RTC. If it started in the MTC/MCTC/MTCC and went to the RTC then the appeal of the RTC decision shall be by petition for review.

All other appeals to the Supreme Court (SC) shall be by petition for review on certiorari.

Once the judgment is appealed, and the higher or appellate court renders its decision of the appeal, the appellate decision may either affirm the conviction or acquittal; reverse it or remand (refer) the case back to the trial court where it all started.  
Arrest, Search and Seizure

What is arrest? 

The legal definition of arrest is “the taking of a person into custody in order that he may be bound to answer for the commission of an offense.”
 An arrest is made by an actual restraint of the person to be arrested, or by his submission to the custody of the person making the arrest.

When can a person be arrested?

As a general rule, a person can only be arrested pursuant to a valid warrant or arrest. However, there are instances when a warrant of arrest is not necessary. These instances are commonly known as warrantless arrest,
 namely:

· when, in his presence, the person to be arrested has committed, is actually committing, or is attempting to commit an offense;

· when an offense has in fact just been committed, and he has personal knowledge of facts indicating that the person to be arrested has committed it; and

· when the person to be arrested is a prisoner who has escaped from a penal establishment or place where he is serving final judgment or temporarily confined while his case is pending, or has escaped while being transferred from one confinement to another.

Who can issue a warrant of arrest?

Only judges of the Regional Trial Court and of the Municipal Trial Court.
 

Who can conduct an arrest?

If the arrest is by virtue of a warrant of arrest, any police officer can execute it. If it is a warrantless arrest, any police officer or private person may make the arrest.

What is the process for getting a warrant of arrest?

1) The applicant must make a complaint and file a sworn affidavit before the prosecutor/fiscal, or in places where there are no prosecutors, before the judge of the municipal trial court.

2) The affidavits must contain averments within the personal knowledge of the applicant or his witnesses. 

3) The investigating officer will conduct a preliminary investigation to determine if a prima facie case exists and the complainants and witnesses will be sworn in before him.

4) The investigating officer, together with a copy of the complaint and affidavits will send a subpoena to the accused.  The accused has ten (10) days within which to file his counter-affidavit in response to the charges against him.

5) If the prosecutor determines that there is sufficient evidence to warrant the filing of a case, an information or a criminal case will be filed before the Regional Trial Court who will then forthwith, issue a warrant of arrest.

6) If the MTC/MCTC judge conducting the preliminary investigation determines that probable cause exists, after an examination is conducted in the form of searching questions and answers, he may issue a warrant of arrest.

7) If the prosecutor or MTC/MCTC judge determines that there is insufficient evidence to file a case in court, the same shall be dismissed.

8) A warrant of arrest should particularly name or, if unknown, describe the person to be arrested.

What are the important points to remember in the service of a warrant of arrest?

· An arrest may be made on any day and at any time of the day or night.
 

· When making an arrest by virtue of a warrant the officer shall inform the person to be arrested of the cause of the arrest and of the fact that a warrant has been issued for his arrest, except when he flees or forcibly resists before the officer has opportunity so to inform him or when the giving of such information will imperil the arrest. The officer need not have the warrant in his possession at the time of the arrest but after the arrest, if the person arrested so requires, the warrant shall be shown to him as soon as practicable.
 

· An officer, in order to make an arrest either by virtue of a warrant, may break into any building or enclosure in which the person to be arrested is or is reasonably believed to be, if he is refused admittance thereto, after he has announced his authority and purpose.

· In serving the warrant, only necessary force should be utilized in effecting the arrest.  The use of unnecessary force may give rise to criminal charges of physical injuries or may be considered a violation of human rights.

· The serving officer should serve the warrant of arrest within ten (10) days from receipt.  If the warrant is not so served, the officer should make a report to the court that issued the warrant of the reasons for its non-service.

· A warrant of arrest does not expire until it is served or is recalled by the court.  

· The person arrested by virtue of a warrant should be brought to the nearest police station or jail.  The person arrested should be charged within 12, 18 or 36 hours, depending upon the gravity of the offense charged. Otherwise, the person arrested should be released.

What are some important points in making a warrantless arrest?

The arresting person should inform the person to be arrested of the reason for his arrest and that:

· the person to be arrested has the right to remain silent

· If he gives up that right, anything he says can and will be used against him in a court of law;

· that he has the right to a lawyer, and if he cannot afford one, one would be appointed for him by the court, free of charge;

· the person to be arrested should be asked if he understood these rights as told to him.

If a police officer refuses to serve a warrant of arrest, what is the recourse of an aggrieved party?

The police officer can be charged with dereliction of duty under Art. 208 of the Revised Penal Code, in addition to any administrative charges which may be filed against him.

When personal property is needed in court, what can you do?

You can apply for a search warrant. A search warrant is an order in writing issued in the name of the People of the Philippines, signed by a judge and directed to a peace officer, commanding him to search for personal property described therein and bring it before the court.
 However, there are exceptions to this requirement, namely:

(a) Searches incidental to an arrest - A person lawfully arrested may be searched for dangerous weapons or anything that may be used as proof of the commission of an offense, without a search warrant.
 

(b) Searches of moving vehicles - Searches are allowed in moving vehicles such as fishing vessels because it is not always practicable to secure a warrant as a vehicle can be quickly moved.  However, the search of a moving vehicle must always be attended by probable cause.

With regards to vehicles at checkpoints, the warrantless search must be limited to a visual search, and neither the vehicle itself nor the occupants are subjected to search.  An extensive search is allowed only if the officers conducting the search had probable cause to believe before the search that either the motorist was a law offender or that they would find evidence pertaining to the commission of a crime in the vehicle to be searched.

(c)  Seizures of evidence in plain view - 
Where prohibited articles are in plain view, open to the eye and hand, they may be seized even without a warrant.

(d)  Customs searches – This is a regulatory search exercised by the State to prevent entry of contraband items and to ensure proper payment of dutiable taxes.

(e)  Valid waiver  - Should a person allow the police officer to conduct the search, this is tantamount to a waiver of his/her right to question the validity of the search. 

(f)  Stop  and  frisk  situations - The  object of a stop and frisk might only be to 

determine the identity of a suspicious individual or to maintain the status quo momentarily while the police officer seeks to obtain more information.  In the stop and frisk situation, however, there may be no question of probable guilt yet because there may not even be any crime but merely a situation calling for an investigation.

What is the process for getting a search warrant?

1) The complainant applies for the search warrant before the court.

2) In order to determine probable cause, the judge should personally examine the complainant and any witnesses he may produce, through searching questions and answers in writing and under oath, any facts personally known to them and attach these to the records together with any sworn statements. 

3) If the judge determines that there is probable cause for the issuance of a search warrant, he shall do so.  If there is no probable cause for the issuance for a search warrant, the application should be dismissed.

4) If the judge issues the search warrant, he should state therein the specific place to be searched and the specific things or objects to be seized or are subject of the warrant.

What are the things we have to remember in the service of a search warrant?

· A search warrant is valid only for ten (10) days.

· The police have the authority to use sufficient force to enter upon the premises subject of the warrant if they are refused entry after identifying themselves and the fact that a search warrant has been issued for such premises.

· The search warrant should direct that it be served during daytime, unless it is specified therein that it may be served at any time of the day or night.

· The search should be conducted in the presence of the lawful occupant thereof or any member of his family.  If none are present, the search should be conducted in the presence of two witnesses of sufficient age and discretion residing in the same locality.

· Everything that is seized by virtue of the warrant should be listed and a detailed receipt should be given to the persons described in the preceding number in whose presence the search was conducted.

· Everything that has been seized should be delivered to the judge who issued the warrant, together with a verified inventory under oath.

EVIDENCE

What is Evidence?

 Evidence
 is the means sanctioned by the Rules of Court, of ascertaining, in judicial proceeding, the truth respecting a matter of fact. As a rule, the rules of evidence are the same in all courts unless provided otherwise.

What are the Types of Evidence Admissible in Court? 

Evidence must be relevant and competent.
 Relevant means that it may establish directly or indirectly the existence or non-existence of the facts in issue. Competent means that it is not excluded by a rule of law for the purpose for which it is offered.

What are the Sources of Evidence?

· Real (Object) Evidence – that which is addressed to the senses of the court, as where objects are presented for the inspection of the court.
 (E.g. a gun, a piece of clothing, a person’s fingerprints, etc.)

· Documentary Evidence – which is supplied by written instruments.
 (e.g. books, letters, statement of account, etc.)

· Testimonial Evidence – the testimony given in court or deposition by one who has observed that to which he is testifying or one who, though he has not observed the facts, is nevertheless qualified to give an opinion relative to such facts. (e.g. testimony of an expert witness, testimony of the complainant, testimony of adverse party, etc.)

What are the Specific Rules for the Admissibility of Evidence?

1. Real (Object) Evidence

To be admissible (a) the object must be relevant to the fact in issue, and (b) the object must be authenticated before it is admitted.

2. Documentary Evidence

The Best Evidence Rule and the Parole Evidence Rule must be complied with.

The Best Evidence Rule
 requires that when the contents of the writing is the subject of the inquiry, no evidence shall be admissible other than the original document itself, except when: (a) the original is lost, destroyed or cannot be produce in court; (b) the original is in the possession of the party against whom the evidence is offered and the latter fails to produce it after reasonable notice; (c) the original is a record or other documents in the custody of a public officer; (d) the original has been recorded in an existing record or certified true copy is made evidence in law; and (e) the original consist of numerous account or other documents which cannot be examined in court without great loss of time and the fact sought to be established is only a general result of the whole.

The Parol Evidence Rule
 requires that when the parties have reduced their agreement to writing the terms of their agreement, such writing shall be considered as containing all the terms agreed upon and there can be, between the parties and their successor in interest, no evidence of such terms other than the contents of the written agreement.

3. Testimonial Evidence

 
A witness can testify only to those facts, which he knows of his personal knowledge, that is, which are derived from his own perception, except as otherwise provided by the Rules. This is known as the Hearsay Rule.
  However, there are exceptions: dying declarations; statement about pedigree; res gestae; family reputation in respect to the pedigree of anyone of its members, entries in family bibles, portraits, engravings in rings; common reputation existing before the controversy respecting facts of public or general interest more than thirty years old or respecting marriage or moral character; entries in official records; testimony at a former trial by a witness deceased or out of Philippines or unable to testify.

All persons who, having organs of sense, can perceive and perceiving, can make known their perception to others, may be a witness and are qualified to give testimonial evidence.
 However, the following are disqualified: insane person, children of tender age and inferior capacity as to be incapable of receiving correct impressions of facts.
 The marital disqualification rule
 also provides that during the marriage, the spouses cannot testify for or against the other without the consent of the affected spouse except in a civil or criminal case against each other. Parental and filial privilege rule
 also provides that no person may be compelled to testify against his parents, other direct ascendants, children or other direct descendants.

There are also communications between certain persons that are considered privileged and cannot be presented in court without the consent of the person exercising the privilege. These are communications between (a) husband and wife, (b) attorney and client, (c) physician and patient, (d) priest and penitent, and (e) a citizen’s communication of matters of public interest to a public officer who has a duty to investigate or to present public wrong.

What are the evidences needed for the prosecution of fishery cases?

(a) Documentary Evidence 

(i) Pictures

(ii) Seizure Receipt (Receipt for Confiscated Fish, Receipt for Impounded Vessel)

(iii) Apprehension Report

(iv) Report on the Results of  Fish Sample Examination 

(v) Receipt of Fish Sample for Laboratory Examination

(vi) Certificate from Charitable Institution concerning receipt of fish distributed

(vii) Certificate from Licensing Agency regarding absence of any fishing permit/license

(viii) Affidavits of Witnesses

(ix) Certificate of Custody from agency/institution having custody of seized fishing paraphernalia

(x) Maps, if any

(b) Non-Documentary

(i) Confiscated Fish

(ii) Explosives, Poisonous Substances 

(iii) Fishing Vessel, Gear and Paraphernalia

(iv) Testimonies of Witnesses and Apprehending Officers

A. TIPS on Handling Non-Documentary Evidence (Sample)

a) Fish Samples must be preserved properly and be immediately examined by licensed laboratory technicians or fishery examiners.

b) Fish samples taken for laboratory examination must be retrieved by the accused (F/B Robinson case) to avoid any attack on the integrity of evidence.
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